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1. Lands and land titles—Trespassers—Title by occupancy—Color of title —A 
mere trespasser can acquire title only to that portion of a tract which he oc- 
cupies ; to maintain an action against parties trespassing on another part of 
the tract, he must have actual possession of a part of the tract with color of 
title to the whole. 

2. Lands and land titles—Limitations, Statute of—Occupancy—Color of title— 
Writings and acts in pais.—Whatever title would authorize a party in posses 
sion of a part ofa tract to maintain an action ageinst a wrong-doer on the bal- 
ance of the land, would bea sufficient color of title under the Statute of Lim- 
itations against the real owner ; and this color of title may be created by an 
instrument of writing or by an act in pais without writing. 

8. Land and land titles—Color of title—Acts in pais—Where a man made & 
verbal gift of a defined tract of land to his sister, had it surveyed for her, and 
pnt her into the possession under this survey and the description in his own 
deed, Held, she was in possession of the whole tract under color of title, 
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If Chas. 8. Rannels made a parol gift of the premises in 
question to Mary D. Rannels, then by operation of law an es- 
tate at will—no other and no greater estate—was thereby vest- 
ed in Mary D. Rannels, and she became and was a tenant at will 
of Chas. S. Rannels, and as such tenant could not hold adverse- 
ly to him. (W.S., 665. Wash. on Real Prop. 144 note 1; Cole 
vs. Roe, 39 Mo., 411; Jackson Exdem Van Allen vs. Rogers, 
1 Jolinson’s cases 341.) 

The relation of landlord and tenant may be created by im- 
plication, and the law will in general imply the existence of a 
tenancy wherever there is an ownership of land on the one 
hand and an occupation by permission on the other ; and rent 
is not essential, for from favor or other cause a tenancy may be 
created without a reservation of rent. (Tayl. Landl. and 
Ten. p. 13, § 19; id., § 14, p. 10.) 

The tenant cannot dispute the title of the landlord. (Greno 
vs. Munson, 9 Vernr., 39.) 

The cases decided in the States of Vt. Mass. and Conn., as 
to party holding adversely under parol gift do not apply, as 
the statutes of those states differ widely from our own. By 
the statutes of Vermont and Connecticut such parol gift 
would be simply void. (Comp. Stat. of V. I. Chap. 64, Sec- 
tion 1, page 389; See Gen. Stat. of V. I., 1863, Section 1, 
Chap. 66, p. 452; Stat. of Conn. 1835, Title, 40, § 1, Chap. 
59, § 29, Rev. Stats. of Mass. 1836.) 

“Estate at Will” and “Tenancy at Will,” are identical. 
Every estate at will by implication of law is a tenancy at will. 
(Kents Com., 5th Ed., p. 100.) 

When the relation of landlord and tenant is once establish- 
ed, it attaches to all persons who succeed to the possession of 
the premises through or under the first tenant. (Taylor on 
Ejectment and Adverse Enjoyment, page 208.) 

The claim of title must be adverse to that of the claimant 
and not in any manner subservient to the title of the latter ; 
and to make the possession of a party a bar in the action of 
ejectment, strict proof is necessary that it was hostile in its 
inception. (Kirk vs. Smith, 9th Wheat pp. 254, 555; Tayl. 
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Eject. and Adv. Enj. Chap. 49, p. 874-5; Brandt vs. Ogden, 
1 Johns. 156 ; Jackson vs. Parker, 3 John’s cases 124; Jack- 
son vs. Sharp, 9 Johns, 163. 


Glover and Shepley, for Appellant. 


I. The defendants never had any right to the premises in 
dispute, except a tenancy at will. (1 W.S., 655, § 1.) 

As the defendants always claimed by an oral gift, and by 
livery of seizin only, they claimed a tenaney at will, and no 
possession in connection with such a claim could be adverse. 

An oral gift is not color of title, because the law declares 
its legal effect to be a tenancy at will, and it does not purport 
to give title, but the contrary. In order to put the statute ot 
limitations in motion in order to make the possession of de- 
fendants adverse, they should have claimed, not under an oral 
gift, the meaning of which is a tenancy at will, but indepen- 
dent of the oral gift, that is, they should have claimed title 
and repudiated any oral gift and tenancy at will. 

The entry of defendant having been as tenant at will, was 
not adverse to CharlesS. Rannells until a claim of title was 
set up by defendants. (Jackson vs. Parker, 3 John. cas., 124; 
Brandt vs. Ogden, 1 Johns., 156 ; Den vs. Edmondson, 1 Iredell, 
152; Chilton vs. Niblett, 3 Hump., 404; Jackson vs. Van Al- 
len, 1 John. cas., 34.) 

Color of title is said to be “some written instrument like a deed; 
levy of execution, decree of court or the like, in which the piece 
is described by metes and bounds.” (3 Washb., 124; City 
vs. Gorman, 29 Mo., 593; Fugate vs. Pierce, 49 Mo., 441; 
Shackleford vs. Bailey, 35 IIll., 391; Jackson vs. Camp., 1 
Cowan, 605; Haynes vs. Jones, 2 Head., 372.) 

If the tenancy at will was color and claim of title, nothing 
but an actual possession would oust the true owner, Charles 
S. Rannells. As to so much then of the tract as defendants 
failed to show themselves in the actual possession of for 10 years 
Charles S. Rannells remained in possession all the time. (Me- 
Donald vs. Schneider, 27 Mo., 405; Griffith vs. Schmende- 
man 27 Mo., 412; City of St. Louis vs. Gorman, 29 Mo., 
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603; Miller vs. Shaw, 7 8S. & R., 129; Barr vs. Gratz, 4 
Wheat., 224.) 

The defendants could not take title by means of having 
possessed a certain portion of the tract, unless they showed 
what portion it was. (Adams Eject., 582, 585; Doe vs. Camp- 
bell, 10 John., 477.) 

An adverse possession must be notorious, continuous and ex- 
clusive. (Fugate vs. Pierce, 49 Mo., 441.) 


B. Duke and Dryden §& Dryden, for Respondents. 


I. A written conveyance is not necessary to give color of 
title. 

An entry is by color of title when it is made under a bona 
jéde claim to a title existing in another, whether the claim rest 

n matter of parol or in writing. (Ang. on Lim., 437, § 26; 
lf{cCall vs. Neely, 3 Watts, 72; Hunter vs. Parsons, 2 Bailey, 
59; Jackson vs. Whitbeck, 6 Cow., 632.) 

A holding by one who enters under a parol gift of land, 
will be sufficient to give him an effectual title against the do- 
nor. (3 Washb. on Real Prop. 143, 144; Sumner vs. Stevens, 
6 Metc., 338.) 


Avams, Judge, delivered the opinion of the court. 


This was ejectment for a tract of land near Laclede Station 
on the Pacific Railroad in St. Louis County. 

The plaintiff showed a clear paper title in himself, and the 
defendants stood upon the Statute of Limitations, 

The evidence conduced to show that the plaintiff purchased 
the land in dispute for the express purpose of giving it to his 
sister, Mrs. Mary Eliza Rannells, wife of D. Watson Rannells, 
and mother of the other defendants. That he bought the 
land and took a deed in fee to himself, in which the land in 
dispute was described by metes and bounds, and that he show- 
ed the land to his sister and she was pleased with it, and there. 
upon the land was surveyed, and under this survey and the de- 
scription in the deed the plaintiff made a verbal gift of the 
land to his sister and put her into possession ; or rather, before 
taking actual possession, a house was built for her into which 
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she and her family moved, and remained there up to her death 
in 1857, and the family consisting of the defendants, have re 
mained there ever since. That she and they occupied the house, 
and exercised open and notorious acts of ownership over the 
remainder of the tract up to her death; and the remainder of 
her family since her death. 

The evidence showed that the defendant had maintained 
possession for more than ten years before the commencement 
of this suit. 

The instructions given and refused raised the only questions 
that have been discussed by counsel, and which we are called 
upon to consider, that is whether the verbal gift and delivery 
of possession under the same by the plaintiff to his sister, 
constituted a color of title to that portion of the tract of land 
not enclosed nor in actual possession, so as to put in force the 
Statute of Limitations. 

A mere trespasser who enters upon land without any pre- 
tense of title, cannot by any contrivance such as surveying the 
land and claiming it to the boundaries of such survey, extend 
his possession beyond his actual enclosure. Such a wrong 
doer would have no right of action against other trespassers 
on the same tract outside of his enclosure. To maintain an 
action against outside trespassers there must be actual posses- 
sion of a part of the tract, with color of title to the whole. 
In my judgment whatever title would authorize a party in 
possession of a part of a tract to maintain an action against a 
wrong doer for a trespass on the remainder of the land, would 
be a sufficient color of title under the statute of limitations as 
against the real owner. It is not necessary that this color of 
title should be created by deed or other instrument of writing. 
It may be created by an act in pais without writing. In Me- 
Call vs. Neely, 3 Watts, 69, Judge Gibson said, “ the words, 


‘color of title’ do not necessarily import the accompaniment 
of the usual documentary evidences, tor though one entering 


by a title depending on a void deed would certainly be in by 
color of title. It would be strange if another entering 
under an erroneous belief that he is the legitimate heir of the 
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person last seized, should be deemed otherwise, and it would 
be stranger still if his allienee were deemed to have more 
color of title than he had himself. To give color of title 
tlierefore, would seem not to require the aid of a written con- 
veyance, or recovery by process and judgment, for the latter 
would require it to be the better title. I would say that an 
entry is by color of title when it is made under a bona fide 
and not pretended claim of title existing in another.” 

The Supreme Court of Indiana, in Bell vs. Longworth, 6 
Ind., 273, denied the right of a mere intruder to extend his 
possession beyond the limits of his actual enclosure; holding 
however, that a conveyance was not necessary to give color of 
title, that court says: “ But when a party is in possession pur- 
suant to a state of facts which of themselves show the charac- 
ter and extent of his entry and claim, the case is entirely dif- 
ferent, and such facts whatever they may be in a given case, 
perform sufficiently the office of color of title. They evidence 
the character of the entry and the extent of the claim, and no 
colorable title does more.” And the same doctrine was after- 
wards maintained by that Court in Vancleave vs. Milliken, 13 
Ind., 105. See also Sumners vs. Stevens, 6 Mete. (Mass.,) 
537; Ashley vs. Ashley, 4 Gray, (Mass.,) 197 ; Angel on Lim- 
itations, 406. 

In the City of St. Louis vs. Gorman, 29 Mo., 593, cited and 
relied on by the learned counsel for appellant, Judge Scott did 
not mean to be understood that a deed or other written instru- 
ment was necessary to create color of title. He was very careful 
not to convey that idea. His language imports that there may 
be eases where color of title is conveyed without writing. He 
sums up in these broad and comprehensive terms : “ When we 
say a person has color of title, whatever may be the meaning 
of the phrase, we express the idea at least that some act has 
been previously done or some event transpired, by which some 
title good or bad, to a parcel of land of definite extent, has 
been conveyed to him.” In the case under review, there was 
an act performed zn pats by which color of title was conveyed 
hy the plaintiff to his sister. He made her a verbal gift of a 


8 MO—LII. 




















ST. LOUIS. 





Rannels, by curator, v. Rannels et al. 





———. 





defined tract of land, had it surveyed for her, and put her in- 
to the possession under this survey and the description in his 
own deed. This was equivalent to livery of seizin at com- 
mon law, whereby a freehold estate was conveyed without any 
writing whatever. But the statute of frauds declares that the 
ancient conveyances by parol or livery of seizin, shall have the 
force and effect of leases, or estates at will only, and shall not 
either in law or equity be deemed or taken to have any other 
or greater force. 

The statute does not declare such parol gifts to be leases at 
will, but that they shall have no other or greater force. They 
have not the nature of a tenancy at will. The owner’s posses- 
sion, unlike that of a tenant at will, is adverse to that of the 
true owner from its very inception. But the estate created 
has no other or greater force than a tenancy at will, because 
the donor may at any time put an end to the gift by asserting 
his legal rights just the same as the lessor can in a tenancy at 
will. Still until the donor resumes the possession, the donee 
is there as owner as to all the world except the trueowner. By 
the verbal gift and livery of seizin there was a complete trans- 
mutation of the possession, so as to enable the donee to main- 
tain an action against all persons invading any part of the 
premises, except the rightful owner. This in my judgment 
was a sufficient color of title. Jam not satisfied that the stat- 
ute of limitations of 1847, to quiet land titles, enacted a differ- 
ent rule than what prevailed before in regard to color of title. 
I am inclined to think it was only declaratory of what the law 
was, and has been since its passage. In arriving at these conclu- 
sions, I have not overlooked the cases of Fugate vs. Pierce, 
49 Mo., 441; and Crispin vs. Hannivan, 50 Mo., 536, where 
Judge Bliss seemed to intimate that there could be no color of 
title except by deed or some other instrument of writing. 
The judgments of the court were right in those cases, but the 
learned Judge indulged in some language of the import refer- 
red to, which must be restricted to the cases before him, and 
as not having a general application. He certainly did not 
mean to have it understood that in all cases a writing was ne- 
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cessary to create color of title. The cases before him did not 
require him to pass upon that point, and I am therefore per- | 
suaded that he did not mean to be so understood. | 

Let the judgment be aflirmed. The other Judges concur. | 


Witt H. Lenox, et al., Appellant, vs. Gzorce W. Crarke, 
Respondent. 


1. Sheriff's sales, Validity of —Purchaser under.—A purchaser at a sheriffs sale 
looks only to the judgment, execution, levy, and sheriff’sdeed. All other ques- | 
tions are between the parties to the judgment and the sheriff. Hf) 

2. Sheriff’s sales, validity of—Erroneous judgment—Collateral proceedings.— | 
Where a sheriff sells land under a judgment, erroneous in the fact that it was i 
a joint judgment whereas only one defendant was served, such judgment is not 
void as to the defendant served, and can only be set aside as to him by direct i 
proceedings for that purpose, and canrot be attacked in a collateral proceeding. 

| 
| 
j 





Appeal from St. Louis Circuit Court. 
A. J. P. Garesche, for Appellant. i 


The officer only read the writ to H. Lenox, and yet the de- i} 
fendant was entitled to a copy of the petition and of the writ. \ 
This service was defective. (Hickman vs. Barnes, 1 Mo., 156; i 

Spencer vs. Medder, 5 Mo., 461; Stewart vs. Stringer, 41 Mo., i 
400; Blanton vs. Jamison, 3 Mo., 52; Smith’s adm’r vs. | 
Rollins, 25 Mo., 410.) i 

Strict compliance with the law is required. (Matthews vs. : 
Blossom, 15 Maine, 401; Sheldon vs. Comstock, 3 R. L, 84; | 
Dobbins vs. Thompson, 4 Mo., 118; Waddingham vs. City of i 
St. Louis, 14 Mo., 190; Cabeen vs. Douglas, 1 Mo., 336 ; Sanders i 
vs. Rains, 10 Mo., 770; Cox vs. Matthews, 17 Ind., 377.) If i 4 
the service is not a legal service it is no service and the judg- mM 
ment is void. i 

Trusten Polk, for Respondents. 


A title acquired by sheriff’s sale upon an execution issued | 
upon a judgment which is erroneous is good, and even al- 
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Peltzer, 49 Mo., 152.) 


48 Mo., 353; Landes vs. Perkins, 12 Mo 


Law Journal for Aug. 1871, p. 538.) 


T. F. Jones, Sheriff.” 


though the judgment may be afterwards reversed. (Coleman 
vs. McAnulty, 16 Mo., 173; McNair vs. Biddle, 8 Mo., 264; 
Jackson vs. Cadwell, 1 Cow., 644; Wilkinson’s appeal, 65 Pa., 
189, Law Jour. for Aug. 1871, p. 538; Gott vs. Powell, 41 Mo., 
416, and authorities cited; Higgins vs. Peltzer, 49 Mo., 152.) 
F. W. Lenox not being served, that part of the record recit- 
ing a judgment against him is mere surplusage, and cannot 
vitiate the judgment against Hamilton Lenox. (Higgins vs. 


A judgment which is erroneous cannot be brought in ques- 
tion collaterally. (Perryman vs. State to use, &c., 8 Mo., 208 
Reeves vs. Reeves, 33 Mo., 28 ; Cabell, e¢ al., vs. Grubbs, e¢ al., 
9, 260; Crowley 
vs. Wallace, 12 Mo., 143; Wilson vs. Jackson, 10 Mo., 330, 
337, 382; Callahan, Pub. Adm’r, vs. Griswold, 9 Mo., 785; 
Farley vs. Montgomery, 5 Mo., 233 ; Voorhes vs. Bank of U.S., 
10 Pet., 473-4-5; Hawley vs. Mancuis, 7 John., Ch. 174; 
Homer vs. Fish, 1 Pick., 435; Wilkinson’s Appeal, 65 Pa. 189, 


Apvams, Judge, delivered the opinion of the court. 


This was eiectment for a lot of land in the City of St. Louis. 

Both parties claim through Hamilton Lenox, deceased, the 
plaintiffs as his heirs at law, and the defendant under a sher- 
iff’s deed. The only point raised here, is upon the validit 
of the sheriff’s deed. It was made in virtue of two execu- 
tions, one of which was issued in an attachment case in which 
this land was not attached, and there was no personal judg- , 
ment, the other was on an execution issued on a judgment ' 
rendered in the Phelps County Circuit Court in favor of 
Elisha Q. Harding against Hamilton Lenox and F. M. Lenox. 

The defendant abandoned the attachment judgment, and re- 
lied on the judgment and execution in favor of Harding. 

The service of the summons in that case, as appears from 
the sheriff’s return was as follows: “ Served the within named 
H. Lenox a true copy of the within petition and reading this 
writ in Phelps County, Missouri, this April 12, A. D., 1861. 
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There is no return at all as to the other defendant F. M. 
Lenox. 

The suit was upon a note, and the court rendered a judg- 
ment by default against both deféndants for the amount of the 
note; and it was upon an execution issued on this judgment 
that the land in dispute was levied upon and sold. 

This judgment was rendered under the practice act ot 
1855. The 7th Section of Article five of that act, (Sec. 2 
Revised Code 1855, page 1223) specifies several modes ot 
executing asummons. One is by reading the writ to the de- 
fendant and by delivering him a copy of the petition; this 
mode was pursued by the sheriff in that case, and the return 
substantially shows that this mode was complied with. The 1) 
same section provides that where there are several de- | 
fendants, a copy of the petition and writ shall be delivered to 
the first one summoned, and to those subsequently summoned a 
copy of the writ. The last provision was evidently intended to 
facilitate the manner of service. It was not intended thereby to 
prevent a service on each defendant in the manner pointed out 
in the first clause. Where there were several defendants, if 
each was served with a copy of the petition and by reading the 
writ, that would be a literal compliance with the first clause 
of the section, and what would be good as to a single defendant 
ought to be good as to each of several defendants. 

The service therefore of the summons was sufficient to ren- 
der a valid judgment against Hamilton Lenox. But there 
was no service at all on F. M. Lenox, and the judgment as to 
him was absolutely void. It was not a nullity, however, as to 
Hamilton Lenox; but being a joint judgment, it was errone- 
ous and not void, as to Hamiiton Lenox. In a collateral pro- 
ceeding like this, errors of this sort cannot be inquired into, 
until set aside by a direct proceeding. Such a judgment must 
stand as valid against the party notified. 

A purchaser at sheriff’s sale looks to the judgment, execu- 
tion, levy and sheriff’s deed. All other questions are between 
the parties to the judgment and the sheriff. As the judg- 
ment in this case was valid and only erroneous, the execution 
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issued thereon, and the levy and sheriff’s deed being good, 
passed the title from Hamilton Lenox, the defendant in the 
execution. 

Under this view, the judgment of the Circuit Court must 
be affirmed. The other Judges concur. 


Grorce F. Tower, Defendant in Error, ys. Bensamin R. 
Moore, Plaintiff in Error. 

1. Practice, civil— Exceptions, bill of—Objections saved.—This court will regard 
no errors, except those patent of record, unless saved by bill of exceptions. 

2. Practice, civil,—Trial—Jury, waiver of.—Where defendant objected to going 
into the case, and took no further action in the case except to watch its pro- 
gress and the clerk’s entry was, “neither party requiring a jury the cause is sub- 
mitted to the court,” Held, that this was a sufficient waiver of trial by jury. 

8. Practice, civil--Parties--Appearance of—-Trial.—-A party must either appear at 
a trial and abide the consequences or notappear. He cannot occupy an ambigu- 
ous position, partly appearing and partly not appearing. 


Error to Butler Circuit Court. 

Kitchen and MeGinnis, tor Plaintiff in Error. 

I. A jury trial was wrongfully dispensed with by court. 
(Brown vs. H. & St. J. R. R. Co., 37 Mo., 299; Vaughn vs. 
Scade, 30 Mo., 604;2 Abb. U.S. Prac., 140 ; Gen. Stat., ch 1. 69, 
§ 14, p. 674; Scott vs. Russell, 39 Mo., 407.) 

Lee and Adams, for Defendant in Error. 

The record discloses that the parties either waived a jury 
trial in open court by appearing and “not demanding a jury 
and submitting said cause to the court,” or waived the jury 
trial by not appearing at the trial. 

Snerwoop, Judge, delivered the opinion of the court. 

Action in the Bulter Circuit Court by George F. Tower against 
Benj, R. Moore founded on a promissory note aileged inthe 
petition to have been executed by defendant to one Story, as- 
signed by the latter to Douglass and by Douglass to plaintiff. 
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The answer admitted the execution of the note and its trans- 
fer to Douglass, but pleaded payment thereof while in the hands 
of Douglass, and denied the transfer of the instrument to plain- 
tiff. 

A trial was had before the court, resulting in a judgment in 
favor of plaintiff. After moving unsuccessfully for a new 
trial and in arrest, this case is brought here by writ of error. 
The grounds urged for a reversal of the judgment are: 

1. That the court improperly overruled defendant’s applica- 
tion for a continuance. 

2. That the court erred in dispensing with a trial by jury. 

The first ground will not be noticed as the application is not 
incorporated in the bill of exceptions. 

It is indeed passing strange that case after case is brought 
up here for review, upon matters of exception purely, with no- 
thing saved upon which this court can act, when again and 
agin it has been held that no errors (except those patent of 
record) would be regarded unless preserved by the Bill of Ex- 
ceptions. 

As to the second ground on which a reversal is sought, it 
may be observed that no objection was taken as to the mode of 
trial, but the complaint is that any trial at all was had, for it 
is set forth in the Bill of Exceptions that the defendant “ ob- 
jected to goingon with thecase * * * * * * & # 
and neither defendant nor his counsel nor any one of them at 
any time consented to go to trial, or waived their trial by jury 
either in writing or orally, nor did they demand a jury trial or 
take any other part in the trial, other than to appear and 
watch the conduct of the trial inthe same manner counsel 
would participate in trials where the only evidence which ap- 
peared, was a note and testimony of assignment. Defendant’s 
counsel participated in the trial to the extent of objecting to 
it, although they did not demand a jury or object simply on 
the ground that it was being tried by the court. 

There are by statutory designation three cases in which a 
trial by jury is deemed to be waived: 

“ First, by failing to appear at the trial, second, by written 


—— 
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consent in person or by attorney filed with the clerk. Third 
by oral consent in court entered on the minutes.” 

The judgment in this case however, recites the fact of the 
appearance of the defendant and that “ neither party requiring 
a jury, the cause is submitted to the court.” 

This recital of itself is a sufficient entry of consent within 
the purview of the statute. 

In Vaughan vs. Scade, 30 Mo., 600 and Brown vs. H & St. 
Jo. R. R. Co., 38 Mo., 298, there was no waiver apparent by 
record of the right under discussion. 

Sut even if the judgment did not contain a recital of the 
waiver referred to, the Bill of Exceptions fails to disclose any 
erroneous action on the part of the court below. 

The defendant, as that bill shows, “Objected to going on with 
the case, did not consent to go to trial and did not participate 
therein, except to the extent of objecting thereto. ” 

The court might well under such a state of facts presume 
an abandonment of the case on the part of the defendant. The 
bare matter of remaining in the court-house and watching, made 
no sort of difference. By his conduct, defendant had, so far as a 
jury trial was concerned, practically severed his connection with 
the case, and to allintents and purposes might as well have 
been a thousand miles away. 

The status of a party in a court must be defined; he ought 
either to appear and go to trial, and accept its incidents and 
consequences, or else quit the field altogether ; he will not be 
permitted to occupy in this regard an ambiguous attitude, nor 
by the way attempted by this defendant, to appear or disappear 
or re-appear, whenever he thinks it advantageous to do so. 
Such feats of legerdemain, such thimble-rig performances bet- 
ter befit another arena, and are not to be tolerated in a court 
of justice. 

Let the judgment be affirmed. The other Judges concur. 
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Louthan, v. Caldwell, 


Waker G. Lourman, Respondent, vs. L. G. Catpwett, Ap- 
pellant. 


1. Practice, civil, pleading—Answer—Demurrer—Judgment by default.—It is 
irregular to enter judgment by default after answer and demurrer to the answer, 


Appeal from Marion Circuit Court. 

McCabe, for Appellant. 

Dryden § Dryden, for Respondent. 

The appellant waived and released the errors complained of, 
if any, and expressly assented to the judgment in the cause 
by appearing in said court and moving for a reduction in the 
amount of the judgment. 

Apams, Judge, delivered the opinion of the court. 


This was an action on a promissory note. 

The defendants by an amended answer attempted to set up 
usury, but from the answer the usury appears to have been 
paid, 

There was a demurrer to this answer because it did not 
state facts sufficient to constitute a defense. This demurrer 
was sustained but no final judgment was rendered on the de- 
murrer. The entry was that the demurrer be sustained. Af- 
ter this entry and during the same term a judgment by de- 
fuult was rendered and made final, and the defendants then fil- 
ed a motion to set aside what they called a judgment on the 
demurrer which motion was overruled but no exceptions 
were saved. Afterwards the defendant filed a motion to cor- 
rect the judgment as rendered, alleging that there were cred- 
its that had not been allowed, and that the judgment as ren- 
dered was for too large an amount. This motion was sustain- 
ed and the judgment was accordingly corrected as desired by 
the defendants. 

The defendants then made affidavit for appeal and filed 
bond for same and the appeal was granted. 

I do not see why this appeal is here, there seems to be no 
error that we can pass upon. It was irregular to enter judg- 
ment by default after answer and demurrer to the answer. 
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But this point is not saved so as to be passed on here. Be- 
sides the defendants on their own motion had the judgment 
corrected so as to represent the proper amount, which they 
considered they owed. 

The action of the Court in rectifying the judgment on the 
defendant’s own motion released the error, if any, in the prior 
judgment. 

Let the judgment be affirmed. The other Judges concur. 





° 


Crry or Sr. Lovurs, Appellant, vs. Susan E. Stickies, Executrix 
of James B. Sickres, e¢ al., Respondent. 
1, Bonds, official—Sureties liability of—Implication—The engagement of a 


surety on an official bond is entered into with reference to the law which de- 
fines the duty of the officer, and cannot be extended by implication. 


Appeal from St. Louis Circuit Court. 
E. P. McCarty, for Appellant. 


The recognition and implied authorization of the practice of 
delivering money to the auditor by the ordinances in force at 
the time of the execution of this bond, make the receipt of this 
money his official act and his direct violation of the express 
provision of ordinance as to its disposition, a breach of the 
bond. 

This was the actual mode of conducting these accounts, es- 
tablished by the auditor and the departments, long before the 
time this bond was entered into. 


Krum and Patrick, tor Respondent. 


It was not the auditor’s duty to receive or disburse the public 
moneys, and the sureties could not have supposed that the 
auditor for whom they had become bound simply for the faith- 
ful discharge of his duties as auditor, would become the custo- 
dian of the public moneys or the disbursing officer of the city. 

The obligations of the sureties to this bond, cannot be en- 
larged by implication. 
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M. L. Gray, tor Respondent. 


The obligation of a surety is not to be extended by implica- 
tion beyond the terms of his contract. (Blair vs. Perpetual Ins. 
Co., 10 Mo., 566 ; Nelley eé al., vs. Callaway Co. Court, 11 Mo. 

47.) 
Ewina, Judge, delivered the opinion of the court. 


This is an action on the bond of Philip H. Murphy as auditor 
of the City of St. Louis, against the defendants as his sureties. 
The condition of the bond is as follows, namely: Now if the 
said Philip H. Murphy shall faithfully perform all the acts 
and duties required of him in said office by any law of the 
State of Missouri or ordinance of the City of St. Louis, now 
existing or hereafter passed, this obligation to be void; other- 
wise to remain in force. The bond bears date April 5th, 
1867. The breach alleged is, that by an ordinance of the said 
City of St. Louis passed on the 6th day of September, 1864, 
the auditor is required at the end of each month to pay over 
to the treasurer of said city, all monies that may remain un- 
paid on any pay roll appertaining to his office, and that during 
the years 1868 and 1869 and whilst the said Murphy continu- 
ed to be such auditor, he the said Murphy, in the discharge of his 
duties as such auditor, drew from time to time from the trea- 
sury of the plaintiff divers large sums of money on the pay- 
rolls appertaining to his office, to be paid out during the res- 
pective months in which they were so drawn to the persons res- 
pectively entitled thereto, and if not so paid the same were, at 
the end of the months in which they were drawn, to be paid 
over to the City Treasury according to the ordinance aforesaid ; 
and plaintiff says that of the sums so drawn by said Murphy 
from said treasury, he during said period drew the sum—in 
the aggregate—of $3,075 30-100, which he failed and refused to 
pay over to the persons thereto entitled, and which he also 
failed and refused to pay over to said treasurer at the end of 
the month in which it was received or at any other time, and 
which said sum the said Murphy failed and refused to pay at 
anytime to plaintiff or to its said treasurer, and the said 
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Murphy failed and refused, and still does so, to account for or 
pay over the sum aforesaid, but has appropriated the same to 
his own use contrary to the said ordinance and to his duties 


a> 
a) 
mM 


such auditor. 

The suit was dismissed as to Murphy after he filed his an- 
swer. The other defendants, Sickles and Cafferata filed separ- 
ate answers, which however are the same in substance. These 
answers deny that there was any breach of the bond as alleged, 
and for further answer and defense to the action, state that 
under the Jaws and ordinances the said auditor was an account- 
ing officer of said city and nothing more, it being his duty to 
audit and allow accounts and claims against said city and 
certify the same to the treasurer of said city, and that it was no 
part of his official duty under said laws and ordinances at the 
time he executed his said bond or at any time since, to receive 
or pay out money belonging tosaid city, and that they became 
the sureties of said Murphy with this understanding of his 
duties as such auditor. That if said anditor was permitted to 
draw money from the treasury as alleged, it was by reason of 
the misconduct of plaintiff, and they ought not to be held re- 
sponsible therefor. 

The evidence tended to prove that warrants had been issued 
and paid by the treasurer at the end of the various months; 
that it was the practice of the auditor’s office during the time 
Murphy held it for the auditor to receive the money from the 
treasurer on warrants for the pay rolls, and pay the same to 
the various city officers, and that he failed to pay said moneys 
to the parties entitled to receive the same on said rolls for the 
years 1868 and 1869, but converted the same to his own use, 
and that he failed to pay any of said sums of money to the City 
Treasurer at the end of the respective months in which he re- 
eecived the same or at any time before or after. 

These warrants were drawn by the auditor, countersigned 
by the comptroller and made payable “to pay roll or order.” 
It further appeared in evidence that after said Murphy went 
out of office the practice was changed and warrants were 
drawn directly in favor of the parties named in the pay roll, 
and the money paid to them. 
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The plaintiff asked the following instruction: If the defend- 
ant, Murphy, as auditor, drew money on the pay-rolls offered 
in evidence from the City Treasury to be paid on those pay- 
rolls, and failed to pay a part of the moneys so drawn to the 
parties thereto entitled, and contrary to an ordinance duly 
passed and then in force, failed to pay over to the City Treasur- 
er, the moneys that remained unpaid on the said pay-roll at 
the end of each month or afterwards; then the defendant 
Murphy, and his sureties on the bond in foree when the 
moneys were so received and so omitted to be paid are liable 
for the same. 

This instruction was refused, to which ruling of the court 
plaintiff excepted. 

At the instance of the defendants, the court declared the 
law to be. That the sureties of the Auditor cannot be held 
for any deficit or default in regard to moneys of the city in the 
auditor’s hands, unless it appears affirmatively that such 
moneys came to the anditor’s possession in his official capacity 
and under some law of the State, or some ordinance of the 
city. These facts not appearing, there is no liability on the 
sureties shown. 

There was a finding and judgment for defendants: A mo- 
tion for a new trial being overruled, plaintiff brings the cause 
to this court by appeal. 

The City Charter provides for an auditor and comptroller, 
who in addition to the duties prescribed by the act shall per- 
form such other duties as may be prescribed by ordinance, Acts 
1867, Art. 6, See. 10, p.—-. By section 3 of the same article, 
it is made the duty of the City Auditor to prescribe the mode 
of keeping, stating and rendering al] accounts, unless other- 
wise provided for by ordinance, between the city and any per- 
son or body corporate. The following section, 14, makes it the 
duty of the City Treasurer to receive and keep the money of 
the City and to pay out the same on warrants drawn by the 
Comptroller and audited by the City Auditor. 

An ordinance of the City—5453, Rev. Ord. 1866, p. 559, 
made it the duty of the Treasurer to receive and keep all 
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moneys of the City which might come to his hands, and dis- 
burse the same upon the warrant of the Anditor legally 
drawn. It is not claimed by counsel for the City that there 
is any provision of the charter, or of any ordinance that ex- 
pressly authorizes the auditor to receive or have the custody of 
the public moneys, but that such authority is implied or recog- 
nized from certain ordinances to which he refers, and which are 
substantially as follows, namely: That the auditor is re- 
quired at the end of each month to pay over to the treasurer 
and take his receipt therefor all moneys that may remain un- 
paid on any pay-roll appertaining in any way to his office, 
That the Treasurer shall keep a pay-roll account which shall 
show proper dates, persons, objects and amounts, and he shall 
credit said account with all moneys paid over by the auditor as 
provided for in section sixteen, and shall on demand pay such 
persons as may appear entitled thereto the proper sums, and 
take their receipt for the same and charge the amount to said 
pay-roll account. (Rev. Ord. 1866, §§ 16, 17, p. 556.) It is 
provided by another ordinance, that in case the Mayor shall 
fail or refuse to nominate as therein before required, then the 
auditor is instructed not to pay the officer holding over after 
the Common Council shall have adjourned sine die, his salary. 
(Rev. Ord. 1866, § 8, p. 306.) The breach of the bond al- 
leged is that in the discharge of his duties as such auditor, he 
drew from the Treasury from time to time, large sums of 
money on the pay-rolls appertaining to his office to be paid 
out to the persons respectively entitled thereto, and if not so 
paid, the same were at the end of each month to be paid over 
to the City Treasury, and that he failed to pay the same into 
the Treasury. The condition of the bond is that he shall 
faithfully perform all the acts and duties required of him as 
said oflicer by any law of the State or ordinance of the city, 
etc. 

The contract of the sureties is only for the faithful perform- 
ance of those trusts that properly and legally belong to his 
office. (Blair vs. Perpetual Ins. Co., 10 Mo., 560.) The sure- 
ties of a public officer whose duties are defined by law, are 
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only responsible for the faithful performance of the duties as- 
signed to him by law and cannot be made liable for malver- 
sation in the conduct:-of affairs which do not pertain to his of- 
fice, and if the officer engage or those who by law have the 
control of his official conduct employ him in matters foreign 
to his office, the sureties will not be bound for his acts while 
soemployed; and any losses which may happen in the transac- 
tion or management of such business cannot be visited upon 
those who have guaranteed the official conduct of the officer. 
(Nolley vs. Callaway Oo., 11 Mo., 447.) The obligation of a 
surety is not to be extended by implication beyond the terms 
of his contract ; and the engagement is entered imto with ref- 
erence to the law which defines the duties of the officer; and 
it would be a palpable violation of his contract to hold him 
liable for the performance of other duties than those assigned 
to him by law. Was the money in question drawn from the 
Treasury by the auditor in official capacity, or in the discharge 
of his official duties? If not, there was no breach ofhis bond, 
and if after he received such moneys, he appropriated them to 
his own use, or otherwise failed to account for them, the sure- 
ties cannot be held reponsible for they were received without 
authority of law or ordinance. ‘I am unable to find in any 
provision of the charter, or in any ordinance of the city, au- 
thority for committing the public moneys to the hands of the 
auditor. The duties of the Treasurer are clearly defined, he 
is the sole custodian of the public moneys. It is his duty in 
the language of the ordinance to receive and keep all moneys 
of the city which shall come to his hands and disburse the 
same upon the warrant of the auditor legally drawn. He had 
no more authority to pay the money due on the pay-roll to the 
auditor than to any other person who had no interest in it. 
No law or ordinance constituted the auditor the agent of 
the persons named in the pay-roll to receive and disburse 
the moneys. If he received the money due those persons 
it was by an unauthorized act of the Treasurer, and not 
in his official capacity, and it was therefore no breach of the 
obligation entered into by defendants as his sureties. The 
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pay-roll account was not payable to the auditor. He could le- 
gally have no official connection with it except to issue war- 
rants in favor of the persons entitled to the money. If in ac- 
cordance with an illegal and improper practice which it is 
claimed had existed, but of which it is not pretended the sure- 
ties had any knowledge, the auditor was made a disbursing 
officer of the moneys due on the pay-roll, it was clearly outside 
the scope of his official duties, and for a failure on his part 
to pay over moneys to the Treasurer received under such cir- 
cumstances or otherwise to account for them, the surety can- 
not be held responsible. The obvious answer to such a de- 
mand is non hec foedera veni. 
The judgment is affirmed. The other Judges concur. 


Gcy Caannier, Admr. of Bensammy Morpny, Plaintiff in Er- 

ror, vs. Jno. Donson, ef al., Defendant in Error. 

1. Administration—Probate Court, exclusive jurisdiction of—Circuit Court— 
Bill of Interpleader.—The Probate Court has exclusive original jurisdiction 
in directing the appropriation of the proceeds, of an estate by an adminis- 
trator, and a bill of interpleader by an administrator in the Circuit Court to 
determine the claims of different parties on such funds cannot be sustained. 


Error to Adair Circuit Court. 

De France and Halliburton, for Plaintiff in Error. 

The plaintiff, as a trustee having reasonable doubt as to the 
proper disposition of said funds, has a right for his own safe- 
ty to apply to a court of equity for directions. (Hayden’s Exe- 
cutors vs. Marmaduke, 19 Mo., 403, and cases cited.) 

Barron and Millan & Griggs, for Defendant in Error. 

The order of the Probate Court when made had the force 
and effect of a judgment, and protects the administrator un- 
less reversed or modified by a proper court under proper pro- 
ceedings. 
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Ewa, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill of interplead- 
er, instituted by the plaintiff as public administrator, in charge 
of the estate of Benjamin Murphy, the object of which is to 
have a decree of the court directing the application of certain 
funds to which there are conflicting claims. The petition al- 
leges in substance that defendant, Nancy Murphy, was ap- 
pointed administratrix of the estate of Benjamin Murphy, and 
that while she was so acting as administratrix, sundry claims 
which are specifically mentioned, were presented and allowed 
against said estate; and that while she was so acting, the Pro- 
bate Court made an order appropriating out of the assets be- 
longing to said estate, the sum of seven hundred and twenty 
dollars for the support of said Nancy—as the widow of said 
deceased—and the heirs of said deceased, and that subsequent- 
ly there was a further order of said court appropriating fifty 
dollars for the education of the minor heirs. It is further alleged 
that certain of the claims allowed as aforesaid, have been paid 
and that certain others remain unpaid ; that said Nancy made» 
a final settlement of the administration of said estate and re 
signed. That another was appointed administrator, de bonis 
non of said estate, and while acting as such, paid the said 
Nancy on the allowance aforesaid, $412.30, proceeds of the 
sale of real estate of said estate, and made a final settlement 
with said court, and resigned his letters of administration. 
That thereupon plaintiff was ordered as public administrator 
to take charge of said estate, which he did, and as such sold 
under order of the court certain real estate for $300, and by 
an order of said court, paid said Nancy Murphy, widow, out 
of said proceeds, $127.50 as her dower interest in rents collec- 
ted on property of the estate; that the balance remains in 
plaintiff’s hands which is claimed by said widow and the de- 
fendants as creditors of the estate; that said funds are held in 
trust for said widow or said creditors, and he has doubts as to 
the proper application of the fund, wherefore plaintiff prays 
for a decree directing how it shall be paid. 

9 MO—LIL. 
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A demurrer to the petition was sustained, upon which 
judgment was entered, and the cause is here by writ of error. 

The demurrer to the petition was properly sustained. The 
Probate Court, as it had the exclusive power to do, made an 
appropriation out of the assets of the estate for the benefit of 
the widow, the greater part of which has been paid to her un- 
der orders of the court. The administration upon the estate 
is still open and unsettled, and the Probate Court is compe- 
tent to hear and determine the controversy respecting the du- 
ties of the administrator in relation to the fund to which the 
widow and creditors make claim. That court has exclusive 
original jurisdiction of the subject. The jurisdiction in such 
case is as clear as it is to hear and determine any demand 
against an estate. (See Miller vs. Woodward, 8 Mo,, 168; 
Overton vs. McFarland, 15 Mo., 312.) And any orders it 
may make in the premises will therefore afford protection to 
the plaintiff, as administratrix in obeying them. This is the 
only object the plaintiff seeks to accomplish by the proceed- 
ing. 

Judgment affirmed. The other Judges concur. 





° 


Joserpn Drzwortn, Defendant in Error, vs. ALexANnDER Fer, 
et al., Plaintiff in Error. 
1. Practice, civil—Forcible entry and detainer—Title.—In an action of forcible 


entry and detainer the title to the land is not involved, but a forcible entry 
with or without title is forbidden. 


Error to St. Louis Circuet Court. 
R. S. Voorhies, for Plaintiffs in Error. 
1. The turning out of Anapias Rice under the writ of pos- 
session against him alone, did not affect the rights of Robert 
P. Rice, whose tenant Anapias Rice was, in the premises. 


2. Robert P. Rice had had more than three years uninter- 
rupted constructive possession, claiming as owner under deed ; 
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and the right was with him to enter peaceably as against the 
constructive possession of a stranger. 

3. The possession if any had, as against Robert P. Rice, 
was constructive; there was no occupation by the plaintiff, 
without which he could not have adverse possession. 

4. Under the manner of the plaintiff’s entry and de- 
parture from the premises he acquired neither actual or con- 
structive possession against Robert P. Rice. 

5. The plaintiff being in -the character of a trespasser, as 
to Robert P. Rice, could not by the mere act of closing and lock- 
ing up the house acquire a constructive possession, much less 
any possession which he could enforce against Rice by action 
of Forcible Entry and Detainer. (Garrison vs. Savignac, 25 
Mo., 47.) 

The mere act of nailing of the doors of a house, does not 
amount to attaining possession. (Hopkins vs. Buck, 3 A. K., 
Marsh, 110.) In the absence of the occupant, the owner havy- 
ing the right to the possession may enter by forcing open the 
door, though the occupant expects to return. (Mussey vs. Scott, 
32 Vt., 82; Turner vs. Meymott, 1 Bing., 158.) 

A person having a right may make a peaceable entry.— 
(Krevet vs. Meyer, 24 Mo., 111.) 


Dryden §& Dryden, for Defendant in Error. 


A defendant in forcible entry and detainer cannot justify 
his forcible entry by showing that he had the right to the pos- 
session. (Harris vs. Turner & Houck, 46 Mo., 438; King’s 
admr’s vs. St. Louis Gas Light Co., 34 Mo., 34; Beeler vs. 
Cardwell, 29 Mo., 72; Spalding vs. Mayhall, 27 Mo., 377; 
Stone vs. Malot, 7 Mo., 158.) 

Ew1na, Judge, delivered the opinion of the court. 

This is an action of forcible entry and detainer brought be- 
fore a Justice of the Peace, and removed by certiorari to the 
Circuit Court. Plaintiff proved on the trial that he was put 
in possession of the premises under a writ of restitution is- 
sued upon a judgment of the Circuit Court of St. Louis coun- 
ty rendered against A. P. Rice, at the June term, 1866, which 
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was executed May 3d,1871. That when said Rice was put 
out by the sheriff he put two persons in possession who had 
been sent there to. receive possession for the plaintiff; that 
they remained a short time, but before leaving locked and 
fastened the doors and nailed boards across the windows. In 
a few days thereafter the defendant Fee was found in posses- 
sion of the premises. He admitted that he and his co-defend- 
ant Rice had broken open the door and had gained an entrance 
into the house by forcing the lock, hasp and staples off the door. 

The defendant offered in evidence the record and judgment 
in the case of Dilworth vs. Rice, under which Anapias Rice 
was ejected, also a deed from Marshall, Adm’r of Well, to R. 
P. Rice dated in 1858; also the record and judgment in the 
case of Charles Richardson vs. Anapias Rice and Robert P. 
Rice in the St. Louis Land Court, it being an action of eject- 
ment in which judgment was rendered for the defendant, A. 
Rice, the suit having been dismissed as to R. P. Rice. (It was 
admitted for the purpose of this case that in the last mention- 
ed suit, R. P. Rice was not found, or served with process.) 
All this evidence was objected to by the plaintiff and excluded 
by the court. 

The court instructed the jury, substantially, that if the de- 
fendants entered upon the premises in dispute with force or 
strong hand, or by breaking open a door of a house on said 
premises, and detained and held the same and continued to 
detain and hold the same up to and at the time of the institu- 
tion of the suit, and that at the time of said entry the plain- 
tiff was by his agents or servants in possession of said prem- 
ises, they should find for the plaintiff, &c. 

The jury were also properly instructed in regard to what 
constituted possession. The defendant asked several instruc- 
tions based upon the theory of a constructive possession in 
Robert P. Rice, which it was claimed was not affected by the 
judgment against his tenant A. Rice, because he was not serv- 
ed with process, and because of the failure of his tenant to 
notify him of the pendency of the suit, and that therefore his 
entry into the possession was lawful. 
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Nothing is more firmly settled by repeated decisions of this 
court than in actions of this kind, there can be no inquiry into 
the title to the property involved, thaf the law forbids a forci- 
ble entry with or without title, and that it is immaterial 
whether the intruder is a mere trespasser or enters under a 
paramount title, for if he has the right to the possession he 
must resort to the authority of the law to obtain it. (Stone vs. 
Malot, 7 Mo., 158; Warren vs. Ritter, 11 Mo., 354; Spalding 
vs. Mayhall, 27 Mo., 377; Beeler vs. Cardwell, 29 Mo.; 72; 
King’s Adm’r vs. St. Louis Gas Light Co., 34 Mo., 34; Harris 
vs. Turner, 46 Mo., 438.) The evidence relating to the title 
was therefore properly excluded. The objection to a question 
asked one of the witnesses, Richardson, and his answer there- 
to, is not well taken. The form of the question may not have 
been technically correct, but the fact elicited by the answer 
was pertinent and material. The object of the question was 
to ascertain for whom, and by what authority he locked up the 
house; and the answer given states the reason why he locked 
it, namely, to hold the possession for the plaintiff. His au- 
thority to do this is abundantly shown in other parts of his 
testimony which were not objected to, and by that of other 
witnesses. 

Judgment affirmed. The other Judges concur. 


Crry or Sr. Louts, to use of James Creamer, Respondent, ve. 
James Ctemens, Appellant. 


1. Authority delegated—St. Louis, City of—Charter—Ordinances.—The charter 
of the City of St. Louis authorized the construction of sewers in said city, the 
dimensions to be determined by ordinance of the City Council; Held, that an or. 
dinance leaving the determination of the dimensions to the City Engineer would 
create no liability on the part of the property-owners to pay for the work done. 
[City of St. Louis, to use of Murphy vs. Clemens, 43 Mo., 395, and Sheehan 

vs. Gleeson, 46 Mo., 100, affirmed. ] 
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2. Luws retrospective—Constitution of Missouri.—Certain sewers were built in 
the City of St. Louis under invalid ordinances, creating no liability on the part 
of property owners, and afterwards the legi<!ature passed an act authorizing 
the city to re-assess the sum remaining unpaiu on the real estate benefited by 
the improvement ; Held, that the act of the legisluture was retrospective and 
void under the State Constitution. (Art. 1 3 28.) 


Glover, Shepley and Gardner, for Appellant. 


I. The ordinance of the City of St. Louis, No. 6001, is in- 
valid in that it did not give the position, extent or direction 
of the sewer intended to be established. 

II. The ordinance is invalid because it did not prescribe the 
dimensions of the sewer intended to be constructed. (City of 
St. Louis, to the use of Murphy vs. Clemens, 43 Mo., 395.) 

III. The ordinance was invalid and the original assessment 
for the purpose of meeting the expenses thereby caused is in- 
valid. And therefore the act of the General Assembly passed 
in 1870, is retrospective and void. 

This is no tax, but it is an assessment upon adjoining pro- 
perty for the construction of public works benefiting the par- 
ticular property. (Lockwood vs. City of St. Louis, 24 Mo., 
20; 11 Johns., 77; Sheehan vs. The Good Samaritan Hospital, 
50 Mo., 155. . 

There was no lien or any obligation upon the plaintiff or 
his property for the cost of this sewer at the time this act of 
March 21, 1870, was passed. 

This law of 1870 does not give a municipal corporation a 
power to levy a tax, but gives a private individual a right 
which he did not possess, and takes away from the appellant 
a defense that was perfect before the act was passed. 

This act is retrospective legislation and is prohibited by the 
Constitution. (Const., Art. 1,§ 28; Hope Mut. Ins. Co. vs. 
Flynn, 38 Mo., 483. ; Sedgwick on Stat. and Co. Law, 158.) 

The cases from New York and Pennsylvania do not apply 
to this case because the constitutions of those States contain no 
prohibitions against retrospective laws. 


Samuel Reber, for Respondent. 


This is a tax, and taxes may be imposed before, at the time, 
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or after the debt or liability to be paid is created. And this is 
true of special or corporation taxes as well as of general taxes, 
(Meech vs. City of Buffalo. 29 N. Y., 198; Wetmore vs. 
Campbell, 2 Sandford, 341; Charter City of St. Louis, Sess. 
Acts 1867, p. 75.) 

The question involved in this case has been decided in 
Howell vs. the City of Buffalo, 37 N. Y., 267-272; Brewster 
vs. City of Syracuse, 19 N. Y., 116; Meech vs. City of Buffalo, 
29 N. Y.. 198 ; Town of Guilford vs. Supervisors of Chenango 
Co., 13 N. Y., 143; 2 Sandford, S. C., 341; Dillon on Muni- 
cipal Corporations, Sec. 652; Cooly on Con. Lim, 209-496 
et seg. 2d Ed., Schenley vs. The Commonwealth, &c., 36 
Penn. State, 29; Hines vs. Leavenworth, 3 Kansas, 186. 

As to retrospective law, see Cooly Con. Lim, 2 Ed., p. 369 
et seg. and cases cited ; particularly, 6 Yerger, 125; 37 N. H., 
304; 4 Texas, 474,-5 ; 7 Humphreys, 130. 

The following additional cases illustrate the nature of the 
taxing power, &c: State, &e., vs. Linn County, 44 Mo., 504; 
State, &e., vs. Dulle, 48 Mo., 282; Steines vs. Franklin 
County, 48 /béd, 167; North Mo. R. R. vs Maguire, 49 Mo., 
490; The City vs. Lamson, 9 Wallace, 477; Litchfield vs. 
Vernon, 41 N. Y., 133-137; People, ez re?. vs. Lawrence 
Ibid, 137. 


Vortks, Judge, delivered the opinion of the court. 


This action was commenced in the St. Louis Circuit Court to 
enforce the collection of a special tax-bill assessed against the 
appellant’s property for the construction of a district sewer in 
the City of St. Louis. 

Onthe 24th day of January, 1867, the city council of the 
City of St. Louis passed an ordinance by which it is provided 
that a sewer district denominated “Green Street Sewer Dis- 
trict” shall be established, and that the city engineer shall 
cause sewers to be constructed within said district, said sewers 
to be constructed with such material, and of such dimensions 
as the city engineer should deem to be requisite. 

The ordinance also directed the manner in which the cost of 
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constructing sewers in said district should be assessed against 
the property in the vicinity, and collected from said property 
or the owner thereof. 

The ordinance was passed under the act to revise the charter of 
the city which was passed by the legislature on the 19th day of 
March, 1866, by which it is provided that “ the city coun- 
cil shall cause sewers to be constructed in said district when- 
ever a majority of the property holders resident therein, shall 
petition therefor, or whenever the city council may deem such 
sewer necessary for sanitary or other purposes; and such 
sewer shall be of such dimensions as may be prescribed by or- 
dinanve and may be changed, enlarged or extended, and shall 
have all the necessary laterals, inlets and other appurtenances 
which may be required. 

The City Engineer under the above named ordinance con- 
tracted with Jas. Creamer, for whose use this suit was brought, 
to do the work in constructing this sewer, for which the assess- 
ment was made against the property of appellant, and for 
which suit is brought. The contract under which the work 
was done, was entered into between the city and Creamer on 
the 30th day of March, 1867. 

It is admitted that the work was completed under the con- 
tract, and an assessment made. A tax-bill issued for about the 
same amount and for the same work, under the law as it exist- 
ed prior to the act of March 2ist, 1870. The tax-bill sued on 
is for $440 38-100, and is admitted to be in due form, and it is 
indorsed thereon that it was issued under the act of re-assess- 
ment, approved March 21st, 1870. Itis admitted by the par- 
ties, as appears by the bill of exceptions, that the special tax-bill 
sued on was a re-assessment under the act of March 21st, 1870 
printed on page 456 and following of laws of Missouri 1870 
and that said act may be read as a part of the case without 
being copied into the Bill of Exceptions. 

No question is made in this case as to either the pleadings 
or the evidence, but the questions presented to fhis court are 
purely questions of law. 

The defendant, after the close of the evidence, moved the 
court to declare the law to be as follows: 
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Ist. “The court declares the law to be that under the issues 
and evidence in the case, the plaintiff is not entitled to re- 
cover.” 

2d. “If the sewer in question was constructed and comple- 
ted and an assessment made for the cost thereof under an or- 
dinance, and statute or statutes existing prior to the passage of 
the act approved March 21st, 1870, referred to in plaintiff's 
petition, and under which the alleged re-assessment was made 
upon which plaintiff now seeks to recover in this action, and 
if said act imposes upon defendant any obligation, or liability 
for which he was not bound or liable, or created any new bar 
to any defense, the defendant might have had to the claim if 
sued upon before the passage of that act, then it is retrospec- 
tive or retroactive, and defendant cannot be made liable under 
the same. ” 

3d. “The City of St. Louis as a municipal corporation must 
act strictly within the power confered by its charter, and if in 
establishing or constructing the sewer in question the said cor- 
poration, its agents or servants failed to conform to the provi- 
sions of its charter, or exceeded the powers conferred, then 
said defendant is not liable for the construction of said sewer, 
and the plaintiff cannot recover in this action. ” 

4th. ‘If the act, referred to in plaintiff's petition, approved 
March 21st, 1870, under which the alleged re-assessment for 
the cost of the sewer in question was made, and upon which 
plaintiff now seeks to recover, imposes upon defendant any 
new obligation or liability, or creates any new bar to any 
defense the defendant might have had to the claim, ifsued up- 
on betore the passage of that act, then it is retrospective or re- 
troactive and defendant cannot be made liable under the 
same. ” 

5th. “The power to establish sewer districts and to con- 
struct public sewers in the City of St. Louis is a trust delega- 
ted to the city as a municipal corporation, aud which said cor- 
poration cannot delegate to other parties or persons. If there- 
fore, ordinance No. 6001, purporting to be an ordinance to es- 
tablish “ Green Street Sewer District, No. 2” and to provide 
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for the construction of sewers therein (under which the sewer 
in question was constructed,) failed to prescribe the dimen- 
sions of the sewers to be built in said district, but left the 
same to the discretion of the City Engineer, said ordinance 
was illegal and void, and plaintiff cannot recover of defend- 
ant for work done under the same. ” 

These instructions or declarations of law were all refused, 
and no instructions given; to this action of the court, defend- 
ant excepted. The court then rendered judgment in favor of 
plaintiff against appellant for the amount of the tax-bill and 
interest, to be levied of the property assessed, &e. 

After judgment was rendered appellant filed a motion fora 
new trial, and set out as causes, that the verdict is against the 
law; that it is against the evidence. That the court erred in 
refusing legal and proper instructions asked by the defendant ; 
and because the verdict is against both law and the evidence, 
and should have been for the defendant. 

The court overruled this motion and rendered a final judg- 
ment against the defendant, from which he appealed to the 
general term of the St. Louis Circuit Court, where the judg- 
ment rendered by the special term was affirmed, from which 
last judgment defendant appealed to this court. 

This case comes here to be reviewed upon questions of law 
growing out of what are the admitted facts in the case. The 
only question for consideration, and upon which the decision in 
this court must turn, is as to whether the plaintiff can recover 
against the defendant by virtue of the act of the General As- 
sembly of this State passed or approved March 21st, 1870, to 
authorize a re-assessment of the defendant’s property for work 
done before the passage of the act and under a different law. 

That the ordinance under which the work sued for was 
done, authorizing the construction of sewers “ of such dimen- 
sions and of such materials, as may be deemed requisite by the 
City Engineer, “ is not sufficient to justify the construction of 
the work, or to raise any obligation or responsibility on the 
part of the appellant to pay for the work done, this court has 
already decided in a case where the ordinance was identical 
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with the one under which the work was done in the case un- 
der consideration. (City of St. Louis to the use of Murphy vs. 
Clemens, 43 Mo., 395, also Sheehan vs. Gleeson, 46 Mo., 100.) 
That question will therefore require no further consideration. 

[f the plaintiff can recover in this case it-must recover by 
virtue of the provisions of the act of the 21st March, 1870. 
The preamble to that act explains its scope and objects it is 
as follows: 

“ Whereas the City Council of the City of St. Louis did or- 
dain certain work to be done in macadamizing, curbing, gutter- 
ing, paving, laying crosswalks in certain streets, paving and re- 
pairing sidewalks and construction of district sewers in the 
City of St. Louis, and said city did accordingly contract with 
divers persons to do said work, who were to receive special 
tax-bills therefor, to be collected from the property adjoining 
the streets where the work was done; and whereas said ordi- 
nances failed to specify the material, dimensions, and other 
particulars as to how the work was to be done, which how- 
ever was fully specified in the contract and the work done ac- 
cording to such specifications ; and in consequence thereof, 
many of the special tax-bills have not been collected, and said 
persons have in many instances been unable to collect pay- 
ment for their work so done, now therefore be it enacted,” &c. 

The first section of the act then provides that “The City En- 
gineer of the City of St. Louis is hereby authorized and em- 
powered, and it shall be his duty to re-assess as a special tax 
within said City of St. Louis against the real property fronting 
upon the work done or situate in the respective district, the cost 
of the work done in macadamizing, curbing, guttering, paving 
and laying of crosswalks in streets and alleys, paving and re- 
pairing sidewalks and construction of district sewers, accord- 
ing to the provisions of an act entitled “ An act to revise the 
City Charter of the City of St. Louis ” approved March 13th 
1867 in regard to the assessment of such special tax in all 
such cases where such work was done in accordance with con- 
tract and under authority of ordinance, but where, by any 
defect in such ordinance, the special tax-bills issued for such 
work remain uncollected. 
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The second section of the act provides that the re-assess- 
ment shall be made under the provisions of the act to revise 
the City Charter passed March 13th 1867. By the fourth sec- 
tion it is farther provided that, the “City Engineer shall make 
out a certified bill of such re-assessment against each lot of 
ground upon which such tax may be assessed, and upon which 
the same may not have been paid, in the name of the owner 
thereof; said certified bill shall be delivered to the contractor 
for the work, who shall proceed to collect the same by the or- 
dinary process of law in his name, and in case of absent own- 
er, he or they may sue by attachment or by any other process 
known to the law, and every such certified bill shall be a lien 
against the lot of ground, &c.” 

Now it is admitted in this case that the work for which this 
suit is brought was done under the ordinance of the City 
passed on the 24th day of January 1867; and that the contract 
for the work with Creamer was made on the 30th day of 
March 1867 ; and the work was done and the assessments made 
therefor long before the passage of the act of March 21st 
1870; and that the tax-bills sued on are for a re-assessment 
made under the act of March 21st 1870, for the same work. 

The question then is, whether this act of the 21st of March 
1870, authorizing a re-assessment of the work so previously 
done, could or does cure the defect in the ordinance under 
which the contract was made and the work done, so as to in- 
vest a right in the contractor to recover, and a liability on the 
part of the appellant to pay for the work done, when neither 
such right or liability existed at the time the work was com- 
pleted ; or, in other words, is the act of the 21st of March 
1870, to be considered a retrospective act (so far as it is attempt- 
ed to be applied to this case) within the prohibition of the 
constitution of this State, and therefore void ? 

It is contended by the respondent that the re-assessment and 
tax-bills upon which this suit is brought and the act of the 
21st of March 1870, are, when taken together, only a proper 
exercise of the taxing power vested in the Legislature of the 
State, that taxes may be imposed before, at the time of or af- 
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ter the creation of the debt or liability to be paid thereby, and 
that this is true as well in reference to corporation or special 
taxes as to general taxes to be levied by the State. We are 
referred to the cases of Howell! vs. The City of Buffalo, 37 N. 
Y., 267, and Schenly vs. Commonwealth, &c., 36 Penn. State 
R., 29 as well as other cases, to sustain the view of the law. 

The first case named was brought to test the validity of an 
assessment made by the City of Buffalo upun the lands of the 
plaintiff and others, by virtue of an act of the Legislature to 
authorize the Common Council of the City of Buffalo to 
make re-assessment to defray the expenses of local improve- 
ments on a street in said City. 

The City of Buffalo had power, under certain restrictions, to 
cause the streets to be paved, and to assess the expenses upon 
the lands to be benefited by the improvement in proportion 
to the benefit received. The City ordered a street to be im- 
proved, the improvement was made and the cost assessed on 
the adjoining property. The City after the work was done 
paid the Contractor the full amount for his work, a small por- 
tion of the amount having been received from parties whose 
property had been assessed. The balance was paid from the 
general fund of the City. An effort was made to collect the 
balance of the money which had been paid by the City from 
the parties whose property had been assessed therefor, upon 
which the order directing the improvement to be made was 
adjudged to be void for want of the City Assessor’s certificate 
as required by law. The City then procured an act to be pass- 
ed by the Legislature, by which it was enacted that the City 
Council, for the purpose of defraying the expenses of said im- 
provements, were authorized to re-assess the sum remaining 
unpaid on the real estate benefited by the improvements. The 
City Council made the re-assessment and placed the roll of the 
re-assessment in the hands of the proper officer for collection. 
The suit was brought to enjoin the collection of the taxes so 
re-assessed, on the ground that said re-assessment was void. 
The ground relied on by the plaintiff in that case was, that to 
make the assessment valid the benefit must be conferred at 
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the time, and as a result and consequence of the making and 
collection of the assessments. That where that was not done, 
it violated the section of the Constitution which provides : 
“ Nor shall private - property be taken for public use without 
just compensation.” 

It was held in that case that the fact that the assessment 
was made after the improvement had been paid for by the 
City, and the owners of the property were enjoying the bene- 
fits, for the purpose of reimbursing the City, did not render 
the assessment unconstitutional ; that it did not violate the 
provision of the constitution which provides that private prop- 
erty shall not be taken for public use without just compensa- 
tion. No question was made as to the law authorizing the re- 
assessment being retrospective in its operation, and in fact 
there is no provision in the Constitution of New York prohib- 
iting the passage of the retrospective law. 

The case referred to in Pennsylvania presented this ques- 
tion : The City of Alleghany had passed an ordinance direct- 
ing street improvements to be made, the improvements were 
made and an assessment made against the property benefited 
thereby ; the assessment if valid created a lien on the property 
assessed. After the assessment was made it was found that 
the ordinance under which the work was done had not been 
recorded as the law required, and was therefore void. The 
Legislature then passed an act validating said ordinance. One 
question in the case was as to the constitutionalty of the vali- 
dating act. It was held by the Court that the Legislature, 
provided it violated no constitutional prohibition, might pass 
retrospective laws giving a party a remedy that he did not 
previously possess or removing an impediment in the way of 
legal proceedings. 

The Legislature of a State can undoubtedly authorize or di- 
rect the levying of taxes to pay a pre-existing debt. This is 
done under the general taxing power incident to all govern- 
ments, and may be exercised by the Legislature except where 
it is restrained by the Constitution. The most of the cases 
relied on by the plaintiff in this case grow out of the exercise 




















MARCH TERM, 1873. 





City of St. Louis, to use, etc, v. Clemens. 





of this general power of taxation for general purposes ; or 
they originate in States where there is no constitutional prohib- 
ition to the passage of retrospective laws. 

The assessments under consideration, authorized by the act 
of March 2ist, 1870, are, it it is true, attempted to be derived 
from the taxing power; but they are not included in the gen- 
eral power of taxation for general purposes, and in fact could 
not be, for the constitution of this State requires aJl such taxes 
to be levied on property in proportion to its value. 

It has been repeatedly held by this Court that the tax bills 
or assessments are not to be regarded in the light of general 
taxation, but are regarded as assessments for improvements 
and are not considered a burden which every person is placed 
under by virtue of being a member of the government and 
protected by its laws, but as an equivalent or compensation 

‘for the enhanced value which the property derives from the 
improvement. (Sheehan vs. The Good Samaritan Hospital, 50 
Mo., 155, and cases there cited.) Hence the rules of law gov- 
erning general taxation and the adjudication in reference 
thereto are not always applicable to cases growing out of these 
assessments. 

But to return to the real question in this case: is the act of 
the Yist March 1870, under which the tax bill sued for in this 
case was and is assessed, a retrospective law coming within the 
prohibition contained in the Constitution of this State ? 

It is said by Mr. Sedgwick after a thorough investigation 
of retrospective legislation, that ** The result of this branch of 
our inquiry is, then, that the Legislature is competent to give 
a statute a retroactive or retrospective effect unless, first, the 
act violates the provision of the Federal Constitution in re- 
gard to ex post facto laws, and the obligation of contracts ; 
second, unless it so interfere with the vested rights of property 
as not to come within the proper limits of the law-making 
power ; or, third, unless it comes within the purview of some 
express prohibition contained in a State Constitution.” (Sedg- 
wick on Statutory and Constitutional Law, page 202.) 

The 28th section of the 1st article of the Constitution of 
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this State is as follows: “ That no ex post facto law or law 
impairing the obligation of contracts or retrospective in its op. 
eration can be passed.” Here is a positive prohibition against 
the passage of any law which is retrospective in its operation. 
There is nothing left for construction, we have only to ascer- 
tain what is defined to be a retrospective law, and if the law 
under consideration comes within the definition, the Constitu- 
tion pronounces the judgment. 

Sedgwick defines a retrospective law thus “A Statute 
which takes away or impairs any vested right acquired under 
existing laws, or creates a new obligation or imposes a new 
duty, or attaches a new disability in respect to transactions or 
considerations already passed, is to be deemed retrospective or 
retroactive.” (Sedgwick Statutory Constitutional Laws, 188.) 

Retrospective laws, even where they were not prohibited by 
a constitutional provision, were never favored, and it was this 
disfavor which induced the convention that framed the Con- 
stitution of this State to prohibit such legislation. 

In the case of Hope Mutual Ins. Co., vs. Flynn, 38 Mo. R., 
493, Judge Wagner who delivered the opinion of the Court, 
adopts and approves of the definition given by Sedgwick of a 
retrospective law, and says: “No new ground of support of 
an existing action ought to be created by legislative enact- 
ment, nor any legal bar which goes to deprive a party of his 
defense, &c.” (See also Fowler vs. The City of St. Joseph, 
37 Mo., 228.) 

Now, taking the rule laid down by the above authorities for 
our guide, how can the law of the 21st of March, 1870, be up- 
held? The City of St. Louis, under the law as it stood when 
the contract was made and the work done for which the as- 
sessment was made for which this suit is brought, could only 
authorize the making of improvements of the kind in ques- 
tion so as to charge the adjoining property with the cost 
thereof, by a compliance with the requirements of her charter. 
This was not done in this case, co that the doing of the work 
by the contractor at the time created no obligation on the 
part of appellant to pay therefor, nor did it create any lien 
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on the property of the appellant to secure the payment of the 
cost of the work, nor did it create any right in favor of the 
Contractor to demand or recover the same from either the de- 
fendant or his property, either in the name of the City for his 
use or otherwise. If the Charter had been complied with, it is 
expressly provided that the City shall be in no way bound to 
pay for the work done, but the contractor looks to the adjoin- 
ing property and his lien thereon for his pay. No such right 
or liability was created in the present case unless it is created 
for the first time by the act of 21st of March, 1870. How 
then can we say that this act does not create a new right in 
favor of the contractor and incur a new liability on the part 
of the defendant. In fact the act in its preamble professes on 
its face to be intended only to operate in a retrospective way, 
at least so far as the work for which this suit is brought is 
concerned. To my mind this law comes exactly within the 
definition to be given to a retrospective law. Whatever we 
may think of the hardship or misfortune involved in a partic- 
ular case, where the law is clear we are bound to enforce it. 

The instructions asked for by the defendant and refused by 
the St. Louis Circuit Court ought to have been given and 
judgment rendered for the defendant. The Court below hav- 
ing refused said instructions and rendered judgment for plain- 
tiff, said judgment ought to be reversed. 

The other judges concurring, the judgment of said Circuit 
Court at General Term, as well as the judgment at Special 
Term are hereby reversed. 


Lustre Garnet, Plaintiff in Error, vs. Jno. B. Ropvexrrs, ef al., 
Defendants in Error, 
1. Justices’ Courls—Appeal bond—Default, motion to set aside.—When a judg- 


ment by default before a Justice of the Peace is appealed from, but no mo. 
tion is made to set aside the default, the appeal bond given in such case igs 


void, 


10—vorn Li. 
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Error to St. Louis Circuit Court. 
E. P. McCarty, for Plaintiff in Error. 


The recognizance is a record which the defendants have vol- 
untarily made and they are estopped from disputing it. (Peo- 
ple vs. Liggett, 5 Barb., 362 ; Gildersleeve vs: The People, 10 
Barb., 40; Adair, e¢ al., vs. The State, 1 Blackf., 200; Me. 
Carty vs. The State, 1 Blackf., 338; People vs. Carpenter, 7 
Cal., 402.) 

The error complained of is really matter of exception and 
can only be reviewed here after an unsuccessful motion for a 
new trial inthe Circuit Court. (State vs. Marshall, 36 Mo. 
400 ;Bateson vs. Clark, 37 Mo., 31; State vs. Matson, 38 Mo. 
489; Bishop vs.Ransom, 39 Mo., 416.) 


E. B. Adams and H. H. Denison, for Defendants in Error. 


The recognizance sued on, being for an appeal from the 
judgment of a Justice of the Peace by default against John 
B. Rogers, and there having been no motion made and over- 
ruled to set aside the default and grant a new trial, is void. 
(2 W. S., 847, §§ 2 and 3; Barnett vs. Lynch, 3 Mo., 369; 
Adams vs. Wilson, 10 Mo., 341; Cockrill vs. Owen, 10 Mo., 
287; Nichols vs. Cireuit Court, 1 Mo., 357; Commonwealth 
vs. Loveridge, 11 Mass., 337.) 


Vortss, Judge, delivered the opinion of the court. 


This action is brought in the St. Louis Circuit Court on an 
appeal bond or recognizance executed before a Justice of the 
Peace by defendant Rogers, as principal, and the other de- 
fendants as his sureties. 

The petition charges that plaintiff, on the 24th day of March, 
1871, obtained a judgment against defendant Rogers before 
one McAuliffe,a Justice of the Peace within and for St. Louis 
County, for $150 65-100 in an action upon an account. That 
on the 2nd day of April, 1870, said Rogers appealed said case 
to the St. Louis Circuit Court, and thereupon with the other 
defendants entered into a recognizance before said Justice un- 
der their hands and seals, whereby said Rogers as principal, 
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and the other defendants as sureties, acknowledged them- 
selves indebted to plaintiff in the sum of three hundred and 
fifty dollars, upon the condition, as follows: “Whereas, John 
B. Rogers has appealed from the judgment of Daniel McAal- 
iffe Justice of the Peace, in an action between Leslie Garnet, 
& Oo., plaintiffs, vs. John B. Rodgers defendant ; now if on 
such appeal the judgment of the Justice be affirmed, or if on 
the trial anew in the St. Louis Circuit Court, judgment shall 
be given against the appellant and he shall satisfy such judg- 
ment, or if his appeal shall be dismissed and he shall pay the 
judgment of the Justice, together with the costs of the ap- 
peal, the recognizance shall be void.” That said bond was ap- 
proved by the Justice and is filed with the petition, That af- 
terwards, on the 17th day of June, 1870, the said appeal of 
said defendant Rodgers, from the judgment of said Justice, 
was by the order and judgment of said Circuit Court dismis- 
sed ; that said appellant Rodgers has failed and refused to pay 
said judgment of said Justice, or the costs of the appeal, or 
any part of the same, but said judgment still remains unpaid 
and in full force, whereby an action has accrued, &ce. Judg- 
ment is prayed for the amount of the judgment set forth, and 
costs, 

The defendants in their answer set up as a defense to said 
petition, that the judgment named in plaintiff ’s petition was 
a judgment rendered by the Justice against defendant Rod- 
gers, by default, and that said Rodgers as principal, and the 
other defendants as his sureties, with a view and for the pur- 
pose of taking an appeal from said judgment to the St. Louis 
Court, subsequently executed said recognizance or bond, but 
that prior to entering into said recognizance and the taking of 
said supposed appeal no application was made to the Justice 
to set aside said judgment by default, nor was the same refus- 
ed by said Justice. 

That after the taking of the supposed appeal, the transcript 
&c., of said cause was filed in the said Cireuit Court, and that 
after the filing of said papers in said court, said Garnett, the 
plaintiff in the judgment, moved the said Circuit Court to 
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dismiss said supposed appeal for the reason that no motion 
had ever been made before said Justice to set aside said judg- 
ment by default before said appeal was taken and said bond 
executed, and no such motion had ever been refused by said 
Justice ; that upon a hearing of said motion so filed in said 
Circuit Court the said Circuit Court sustained the same and 
dismissed said supposed appeal. 

The plaintiff demurred to this answer because it did not 
state facts constituting any defense to plaintiff's cause of ac- 
tion. The Circuit Court at special term sustained the demur- 
rer, and defendants failing to further answer, judgment was 
rendered against them for the amount of the bond; execu- 
tion being awarded for the amount of the judgment of the* 
Justice, with costs, &e. 

An appeal was then taken to the General Term of the St. 
Louis Circuit Court, where the judgment of the special term 
was reversed and the cause remanded, From this last judg- 
ment plaintiff appealed to this court. 

The principal question to be considered here is as to the 
sufficiency of the defendant’s answer filed in this suit to defeat 
the plaintiff’s recovery : or, was the bond or recognizance exe- 
cuted by the defendants to procure an appeal from a judgment 
by default rendered by the Justice, where no motion had been 
made to set aside said default, and of course no such motion 
refused or overruled, binding on the defendants, or was it 
without authority of law, and therefore void ? 

The statute on the subject provides that, ‘‘No appeal shall 
be taken from a judgment by default or of non-suit, unless, 
within ten days after the rendition of such judgment, appli- 
cation shall have been made to the Justice by the party ag- 
grieved to set the same aside, and such application shall have 
been refused.” 

It will be seen from this statute that the Justice has no au- 
thority to grant an appeal from a judgment by default, unless 
application to set said default aside has been made within ten 
days after the rendition of the judgment, and the same re- 
fused. Until this is done, no authority is given to grant the 
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appeal, or take the recognizance which forms a part thereof. 
It has been held by this court that an appeal taken without 
such application is void, and will give the Circuit Court to 
which the cause is attempted to be taken, no jurisdiction of 
the cause. (Barnett vs. Ivers, e¢ w., 3 Mo., 369, side page. 
The case of Adams, e¢ al., vs. Wilson, 10 Mo., 341, was an ac- 
tion brought on three several recognizances taken on an ap 
peal from the judgments of a justice of the Peace to the Cir 
cuit Court. The recognizances sued on in that case were exe- 
cuted, and the supposed appeals taken, more than ten days af- 
ter the rendition of the judgments by the Justice, and after 
the time expired fixed by law for taking or granting an ap- 
peal. Judge Scott, who rendered the judgment of the court in 
that case, used this language: “The law requires recognizan- 
ces to be entered into before the justice who tries the cause, 
and within ten days from the day of the trial or from the re- 
fusal to set aside a judgment of non-suit. If these requisites 
are not complied with it will be a good cause for dismissing 
the appeal. The Justice should see that they are conformed 
to; otherwise he must know that the appeal can avail nothing. 
After the expiration of the ten days, the officer has no right to 
lake a recognizance. * * * These recognizances are not 
like official bonds and instruments of that character, concern- 
ing which it has been held that though the requisites of the 
law under which they are taken be not complied with, yet, be- 
ing voluntary and not against the policy or provisions of any 
law, they are obligatory. If a recognizance is not taken with- 
in the time required by law the very purpose for which it is 
entered into may be defeated.” 

This case of Adams vs. Wilson, and the principle decided 
therein, are identical with the case under consideration. We do 
not now feel at liberty to review and unsettle the law of this 
ease, even if we should think that the law would admit of a 
different construction, as it cannot be seen how any wrong 
could grow out of the construction of the law as given in that 
case, and in fact it is perhaps the best construction that could 
be given. Itis not to be presumed that Justices will take bonds 
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in cases not allowed by law, therefore no damage will be apt 
to result from the construction of the law given, and it will not 
be departed from. 

It is contended by the plaintiff in error, however, that the 
judgment ought to be reversed, because he charges that the 
appeal from the special term of the Circuit Court, as taken by 
the defendants, was irregularly taken, and that therefore the 
court at General Term never obtained jurisdiction of the case, 
and could not reverse the judgment of the court at Special 
Term. The charge is that when the judgment was rendered 
at Special Term, the defendant filed a motion for a new trial, 
after which the cause was continued or laid over to the next 
term of the court without disposing of said motion. That at 
this subsequent term the motion was heard and overruled, and 
that the defendant then appealed, which he contends was ir- 
regular. That, as there was no occasion for a motion for anew 
trial, there could be no continuance, and the appeal should 
have been taken at the term at which the demurrer to defend- 
ant’s answer was sustained. This objection is very technical 
and as it does not appear that the plaintiff at the time took 
or made any objection to the course taken, but appeared at 
the General Term and submitted his case without objection, it 
is too late to complain here for the first time, even if the 
course taken should be considered irregular; but if the court 
at Special Term entertained the motion for a new trial, I know 
of no law that would compel an appeal to be taken before the 
motion was disposed of. The judgment of the court at Gen- 
eral Term reversing the judgment of the court at Special 
Term, should therefore be affirmed. The other Judges con- 
cur and the judgment is affirmed. 
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Aww Beruiy by her next friend, Davi M. Brrxin, Appellant, 

vs. Davip Beri, Respondent. 

1. Evidence—Husband and Wife— Witnesses—Communications.—Communica- 
tious between husband and wife are privileged and neither can testify concern- 
ing such. 

2. Hvidence—Divorce— Witnesses—Husband and Wife—Competency.—Hus. 
bands and wives are competent witnesses against each other in divorce suits. 
[Moore vs. Moore, 51 Mo., affirmed. ] 


Appeal from St. Louis Circuit Court. 
Mauro and Laughlin, for Appellant. 
Krum and Patrick, for Respondent. 


The testimony of the wife and that of the husband are inad- 
missible in this case. The removal of a wife’s disqualifications 
to be a witness by our statute on the ground of her interest in 
the event of the suit, does not remove her disability as a wit- 
ness against her husband on the ground of public policy. 
(Johnson vs. Quarles, 46 Mo., 429; Hardy vs. Matthews, 42 
Mo., 406 ; Dwelly vs. Dwelly, 46 Maine, 378; Mary J. Hos- 
brouck vs. Vandervoort, 4 Sandford, 596; 5 Selden, 153; 
Bird vs. Hneston, 10 Ohio, St., 418; 5 Barb., 156; Erwin 
vs. Smaller, 2 Sandford, 340; Wilson vs. Sheppard, 28 Ala., 
623; Alcock vs. Alcock, 12 Eng. L. & Eq., 354; Manchester 
vs. Manchester, 24 Vt., 649.) 

It cannot be said the facts of this case warranted Mrs 
Berlin’s testimony, ea necessitate. 


Surrwoop, Judge, delivered the opinion of the court. 


This was a proceeding instituted in the St. Louis Circuit 
Court on the part of Ann Berlin by her next friend David M. 
Berlin, against David Berlin for support and maintenance un- 
der $1, Chapter 94, Wagner Statutes. 

At the trial Ann Berlin was introduced on the part of plain- 
tiff as a witness, and was objected to as such on the ground 
that, being the wife of defendant, she was incompetent to testify 
against him. This objection was overruled, the witness per- 
mitted to testify and defendant excepted. It was then at 
tempted on the part of plaintiff to prove by said witness cer-- 
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tain conversations between herself and husband and certain 
admissions made by him to her. This testimony was also ob- 
jected to by defendant, on the ground that witness, being his 
wife, could not testify to such conversations or admissions. 
This objection was also overruled and the witness permitted 
to testify in the manner indicated, and defendant excepted. 
The court rendered judgment against the defendant for the 
support and maintenance of the wife, and defendant, after mov- 
ing unsuccessfully for a new trial by appropriate motion for 
that purpose, in which was specified among others the grounds 
aforesaid, appealed to General Term where the judgment of 
Special Term being reversed, the plaintiff brings this case here 
by appeal. 

The witness was clearly incompetent as to any conversations 
had with defendant, or as to any admissions made to her by 
him. 

Communications of husband and wife inter sese are privileg. 
ed, and are sedulously guarded by the seal of that absolute in- 
violability which the law places upon the hallowed intimacies 
of the marital relation. So strictly has the law, on the grounds 
of public policy, enforced the observance of this rule, that in no 
instance and for no purpose has its infraction ever been per- 
mitted ; and on this point our statute is but declaratory of the 
common law. (See Buck vs. Ashbrook, 51 Mo., 539.) 

But it is further contended that the wife, aside from the 
point already discussed, was incompetent as a witness against 
her husband in any manner whatever. 

It is true that husband and wife, eo nomine, are not men- 
tioned in § 1 of the act respecting witnesses ; but it would seem 
that a fair and reasonable construction would embrace them 
within its provisions. 

The act in question was evidently designed to work a com. 
plete change in the law of evidence and to lay its foundations 
anew, not on the theory of the common law, that of “human 
infirmity,” but in the “sanction of truth, probity and personal 
honor.” 

Being astatute for curing the evils which had long been 
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felt and acknowledged as incident to the exclusion of those 
most familiar with the given transaction, it should meet with 
a diberal construction in order to thoroughly effectuate its 
manifest purpose. 

And that purpose could not in the present instance be bet- 
ter attained than by adhering to the rule as laid down in Moore 
vs. Moore, (51 Mo., 118), where husband and wife were held 
competent witnesses against each other in suits for divorce. 

Let the judgment of the General Term reversing that of the 
special term be affirmed. 

Judges Addims and Wagner concur. Judges Ewing and 
Vories concur in the result. 


James Bropte, Plaintiff in Error, vs. Joan Ramsey, Defend- 

ant in Error. 

1. Practice, civil, pleading—-Equity—- Fraud—-Account—Mulliplicity of suits, 
dc.—Jurisdiction.—W here A. filed a bill in equity, alleging that he had demis- 
ed premises to B. with the agreement that near the end of the lease, A. and B. 
were each to appoint an assessor, and they a third, who should unanimously 
assess the value of the improvements and the yearly rental, and that A. should 
then have the privilege of buying the improvements or should grant a renewal 
of the lease at the rental so fixed, and with the old covenants, and that B. had 
always appointed partial assessors so that no unanimous decision could be ob- 
tained, and had.occupied the premises for a number of years since the expira- 
tion of the original lease without paying any rent; Held, that the bill was pro- 
per, and equity would entertain the suit on account of fraud, account, and the 
prevention of a multiplicity of suits. 


Error to St. Louis Circuit Court, 
Thos. T. Gantt, for Plaintiff in Error. 


A party cannot by his misconduct prevent an award, and 
take advantage of it, in equity. (Morse vs. Merest,6 Madd. Ch., 
25.) An agreement of parties not to sue each other, in the ad- 
justment of any difficulties in the courts of the country, but 
to submit them all to arbitration, will hardly be pleaded suc- 
cessfully in bar of such an action. (2 Chitty’s Gen. Pr.. 80, and 
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cases cited in notes.) Nor willa court of equity decree a specific 
performance of such an agreement. (1 Chitty’s Gen. Pr., 851. 
The defendant is protected from unlawful detainer. (1 W.S. 
732, § 27.) 

We have no adequate remedy at law. Under the covenant, 
we are entitled to an action; no such thing can be had at law. 

We can, at most, only have at law damages for the breach 
of the agreement to arbitrate. But whether such damages are 
recoverable has been doubted, (12 Chitty Gen. Pr., 80, and, 
cases cited in notes) certainly discourages such an action. 

Even if full damages were recoverable here, yet we are en- 
titled to specific performance of our contract. We ask the per- 
formance of defendant's covenant, which the court will itself 
judicially ascertain, doing what the arbitrators failed to do 
owing to defendant’s misconduct. (18 Ves., 429; Morse vs. Me- 
rest, 6 Madd. Chan., 25.) If we are entitled to any remedy, 
we are entitled under our covenant, and of this we ask the 
benefit, as nearly as may be, cy pres. We cannot have a spe- 
cific performance of the contract, to refer a certain controversy 
to arbitration. The matters which were thus provided for 
must, by reason of the fraud of defendant, be determined judi- 
cially. 


Samuel WM. Holliday, for Defendant in Error. 


There is no case at law or in equity, where if an award is 
not made at the time in the manner stipulated, the court have 
sustituted themselves for the arbitrators and made the award. 
(Blundell vs. Brettargh, 17 Ves., 231; Wilks vs. Davis, 3 Meriv, 
506 ; Morgan vs. Milman, 17 Eng. L. & Eq., 203 ; Wallingford 
vs. Wallingford, 6 Har. & J., 490; Baker vs. Glass, 6 Munf., 
912; Bromley vs. Jefferies, 2 Vern., 415; Cooth vs. Jackson, 6 
Ves. J.,34; Gourlay vs, Duke of Somerset, 19 Ves., 429; Agar 
vs. Marklew, 2 Sim. & S., 418; Darbey vs. Whittaker, 4 Drew., 
134.) . 

An agreement to submit a question to arbitration, will not be 
enforced in equity, but must depend en the good faith and hon- 
or of the parties, or to such remedy in damages for a breach 
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thereof as the law has provided. (Tobey vs. The County of 
Bristol, 3 Story, 800.) 

There is no allegation in the petition that the plaintiff ever 
demanded possession of the premises from the defendant, or 
that the defendant ever refused to surrender them. There is 
no allegation that the defendant ever refused to pay the rent. 

The defendant is only bound by that contract ; the court will 
not make another contract for him. If the plaintiff is damag- 
ed by the traudulent conduct of the defendant, or by his vio- 
lation of any of the provisions of the lease, he is responsible in 
damages. 

The plaintiff has an adequate remedy at law, (Abeel vs. 
Radcliffe, 13 Johns, 296 ; same parties, 15 Johns, 505.) 

The plaintiff can turn the defendant out by unlawful de- 
tainer. The defendant cannot set up the covenant for renewal 
in defense, that is only to be enforced in acourt of equity. 
(Finney vs. Cist, 34 Mo., 303.) And if the defendant attempt- 
ed by bill in equity to restrain the plaintiff from getting pos- 
session under his writ of unlawful detainer, because of the 
covenant for renewal, it would be a complete defense to the 
suit in equity for the plaintiff to allege and prove that the de- 

fendant fraudulently prevented the assessors from agreeing as 
to the yearly value. 


\ 


Suerwoop, Judge, delivered the opinion of the court. 


This was a suit in the nature of a bill in Chancery. The 
petition in substance sets forth that John Biddle, on the first 
day of January, 1853, was the owner of certain premises in 
the City of St. Louis, and that on that day, said Biddle demised 
said lot of ground to defendant for the term of ten years from 
and after said date, at a certain yearly rent as ascertained and 
set forth in a certain deed of lease of that date, executed by 
said Biddle and said defendant Ramsey; that by the terms of 
eaid lease, said defendant was during the first five years of 
said term, to pay to said Biddle $200 semi-annually, and for 
the remaining period of five years was to pay in like manner 
$250 per year and also all taxes; that said lease also provided 
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that within the last quarter year of the said term of ten 
years, Biddle and Ramsey, or their respective legal represen- 
tatives, should each appoint a disinterested assessor whio- 
should assess at a fair value all brick and stone buildings then 
standing on said premises and also the fair yearly rent on 
value of said premises considered as a vacant lot of ground, 
for another term of ten years, commencing at the expiration of 
the first term. The said assessors then to be chosen were to 
call in a third assessor, of like qualifications with themselves 
to aid them in making such valuation, and when such assessors 
should wnanimously agree in such estimate, said Biddle or 
his assignee, etc., should have the option of purchasing the 
brick and stone buildings and improvements erected and be- 
ing on the demised premises, at the end of said first term of 
ten years, or giving to defendant or his assigns a further lease 
of ten years of said premises at the yearly rent unanimously 
fixed by said assessors, and containing the same covenants as 
to mode and time of paying rent and taxes as above men- 
tioned; and if ‘these assessors failed to make a unanimous 
award, that then, each party to the lease was again to 
nominate and choose an assessor on their respective parts and 
so on; that before the end of the first period of ten years, 
Jolin Biddle died, and the title of the demised premises sub- 
ject to said lease was vested in plaintiff who within the time 
limited appointed an assessor, and the defendant did the like ; 
that said assessors failed to unanimously agree respecting the 
yearly rent of said premises, or the value of said improve- 
ments, etc.; that several assessors were in this way appointed 
by the parties respectively as aforesaid ; that the assessors thus 
from time to time chosen, and the third person by them se- 
lected, failed to agree unanimously, and that this selection of 
assessors continued from the latter part of 1862 until 1868 ; 
that in each and every case as aforesaid, the plaintiff selected 
on his part an impartial and unbiased person as assessor and 
requested him to act according to his unbiased judgment; but 
defendant in each case selected as assessor on his part a partial 
and prejudieed person, and gave him a statement and instruc- 
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tions; instructing and directing him not to agree to any award 
fixing the rental of said premises at its actual value, but at 
some figure greatly below that, and at the same time to exag- 
erate the value of the buildings and improvements, and by 
this means defendant had always succeeded in preventing a 
unanimous award ; that the making of such an award as long 
as defendant had the selection of one of the assessors was im- 
possible, unless all of those so chosen should become unani- 
mous by combining to disregard the true and actual value of 
said improvements, etc.; that on the first day of January, 
1863, the demised premises were worth, irrespective of im- 
provements, an annual rental of $300,—that no rent had been 
paid since that date, and the value of the rental is now greater ; 
that the improvements of brick and stone were worth $1600 
on the last mentioned date, and no more; that there was no 
possibility of reaching any fair and equitable valuation of said 
rental and buildings in the mode contemplated by the lease, 
owing to the continued fraud and bad faith of the defendant. 

And the petition concluded with a prayer to the effect that 
the defendant answer the premises, that the court should ju- 
dicially ascertain the value of said rental and also of said 
buildings, according to the true intent and meaning of said 
lease; that plaintiff should have his option as reserved to 
him by said lease, that an account be taken between plaint#f 
and defendant and for other and further relief. 

The defendant demurred to this petition assigning as 
grounds therefor: 

That the petition did not state facts sufficient to constitute 
a cause of action, because by the lease the parties had stipu 
lated that the value of the buildings and improvements and 
the yearly rent of the leased premises should be fixed by as- 
sessors to be named by the parties. 

Because there was no averment in the petition that de- 
fendant had refused to perform this agreement in the appoint- 
ment of an assessor or that the valuation of the buildings, etc., 
had become impossible in the mode prescribed by the lease, by 
the parties themselves. 
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Because if defendant had committed a breach of his agree- 
ment in respect to said assessment or valuation, he would 
only be liable in damages. 

Because from aught that appeared in said petition, the valua- 
tion of the property could be ascertained as provided for in 
the lease. 

That nothing was alleged in the petition that showed that 
plaintiffs were entitled to have the value of said rental 
and buildings ascertained by the court, or why he should 
have the option reserved by the terms of the lease, or why he 
should have any relief as prayed for in the petition. 

The petition was adjudged insufficient on this demurrer» 
and plaintiff declining to amend, judgment was rendered on 
the demurrer, and this cause comes here on writ of error. 

The only question necessary for solution in this cause is, not 
as has been with so much adroitness urged by respondent’s 
counsel, whether an agreement to arbitrate can be the subject 
of a decree for specific performance, nor whether, as has been 
further and with equal ingenuity urged, the court can substi- 
tute itself in place of the arbitrators, because the authorities 
to the contrary on both these points are unbroken in their 
uniformity, but whether the plaintiff on the facts stated is in 
this action absolutely remediless ? 

(For, if the allegations of the petition entitle the plaintiff to 
any measure of redress, a deaf ear will not be turned to his 
complaint)simply because he thinks that justice should be 
dispensed to him in a particular way other than, and different 
from that to which he is actualy entitled. 

The defendant by his demurrer confesses the petition to be 
true; that by practices and contrivances the most inequitable 
and fraudulent, he has succeeded in retaining possession 
of the demised premises long after the termination of his 
term and by like means in preventing any estimate from be- 
ing made of the yearly value of the rents of those premises, or 
any valuation of the buildings and improvements thereon, in 
the manner he had solemnly agreed should be done. 

The arm of a court of equity would surely be shortened 
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were it powerless to afford relief in a case of this character, for 
fraud is that which is said to constitute “the most ancient 
foundation ” of the power of that court. 

Courts of equity also exercise a peculiar jurisdiction in mat- 
ters of account. 

These courts too have a concurrent jurisdiction which “ ex- 
tends to all cases of legal rights, where, under the circum- 
stances, there is not a plain, adequate and complete remedy at 
law.” 

Moreover, the prevention of a multiplicity of suits is a dis- 
tinct ground of original jurisdiction in courts of equity. 

Now, this is a case which, in a peculiar and eminent degree, 
combines all these essentials of equitable jurisdiction; here 
an account is necessary to be taken for rents which have ac- 
crued during a long period of years; an estimate required of 
improvements made; a multiplicity of suits to be avoided ; 
no plain, adequate and complete remedy at law ; and finally, 
the sinister designs of fraud to defeat. 

It must be apparent that although resort could be had in 
this case to an action at law; that it would fall far short of 
meeting the exigencies which have arisen in respect to the 
subject matter of this suit; such a remedy would be neither 
“plain,” “adequate” nor “ complete.” 

Damages would not be recoverable because there has been 
no breach of any contract capable of enforcement either at law 
or in equity. 

Owing to the confessed machinations of defendant, an ac- 
tion for unlawful detainer could not be maintained, as he has 
“continued three whole years in the peaceable possession af- 
ter the time for which the premises were demised to him have 
expired.” (1 W.S., 464, § 27.) 

Ejectment would lie for recovering possession of the prem- 
ises; but that action, however, would at its conclusion, still 
leave the matter of payment for buildings erected and im- 
provements made wholly unadjusted, and new proceedings 
would have to be thereupon instituted for the accomplishment 
of the ends desired. 
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But in the method of procedure to which the plaintiff in 
the present instance has very properly resorted, one that on 
the facts as stated will call into activity the peculiarly flexible 
power of a court of equity, all matters of difference whether 
relating to the valuation of buildings and improvements, the 
taking of an account for yearly rents, or the recovery of the 
possession of the premises in question can be most fully and 
fairly adjusted, and by one trial and one decree ample and 
complete justice effectuated between these parties litigant. 

Great care has been devoted to the examination of the au- 
thorities cited on behalf of respondent, but none of them are 
regarded as militating in the least against the views herein 
expressed. 

For these reasons the petition should have been held suffi- 
cient, and the judgments both of the special and of the 
general term are therefore reversed and the cause remanded. 

Judge Ewing having been of counsel not sitting. The 
other Judges concur. 


Hvueu MoKorrrrics, Appellant, vs. James B. Ciemens, et al., 
Respondent. 

1. Practice, civil—Garnishment—Construcion of statute—Third parties inter- 
ested —The provision of the statute (Revised Laws 1855, p. 260,) that, if the 
garnishee show in his answer and declare his belief, that the debt owing by 
him to defendant or the supposed property in his hands has been sold or assign- 
ed to a third party, and the plaintiff disputes such fact, the court shall make 
an order upon the supposed vendee or assignee to appear and sustain his claim, 
is directory. 


Appeal from St. Louis Circuit Court. 
M. L. Gray, for Appellant. 


The defense unsupported by an actual claim set up by Barlow 
himself, is no defense. (30 Mo., 258; G.S., 574, §; 9, 569, § 52.) 


* Glover & Shepley, for Respondent. 
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Cutter recovered the damages as trustee for Barlow. (Van 
Rensellaer vs. Owen, 48 Barb., 8. C., 61.) 


If the plaintiff objected to this defense, the answer of the 
garnishee should have excepted to as insufficient. 


Avams, Judge, delivered the opinion of the court. 


The plaintiff, in March, 1865, recovered a judgment against 
Norman Cutter in the St. Louis Cireuit Court for six thousand 
five hundred dollars, and afterwards in 1865, the defendants 
were garnisheed as debtors of said Norman Cutter upon an 
execution issued upon this judgment. Interrogatories were fil- 
ed touching their indebtedness and duly answered, and issues 
joined presenting the question for our determination. 

The facts are, that Norman Cutter, in 1846, commenced an 
action of ejectment in the St. Louis Circuit Court against the 
defendants for what is known as the Lirette arpent which re- 
sulted in a judgment in favor of Cutter in February, 1865, for 
possession of the land and for $27,500.00 as damages for rents 
and profits. After the commencement of this ejectment and 
during its pendency, that is to say, from 1852 to 1854, the said 
Cutter made several conveyances of parts of his interest in the 
land sued for, and finally conveyed away all of his interest, 
and when he executed the last conveyance, he entered into an 
agreement with the grantee of the same date of the last con- 
veyance, in which the following stipulations are contained con- 
cerning the then pending ejectment, “That the said Norman 
Cutter agrees in vonsideration of the agreements of the said 
Barlow hereinafter mentioned, to devote himself in every way 
in his power to the preparation for all trials and arguments, 
both on the law and the facts of the case of Norman Cutter 
vs. William Waddingham and others, now pending in the St. 
Louis Circuit Court of Missouri for the recovery of the Lirette 
arpent, and of any and all appeals and writs of error in said 
suit, and to the securing of witnesses and the procuring of 
their testimony in said case, and also to aid and assist the coun- 
sel of said Barlow in the preparation of briefs in said case, and 
in every way he can to furnish to him, his attorney and counsel 
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all books, papers, documents and information which he can 
furnish and procure by the exercise of all possible diligence 
to aid in the recovery therein and generally by all means in 
his power to use his best exertions to secure the success of said 
Barlow, his heirs or assigns, for whose benefit said suit is now 
being prosecuted. Said Cutter further agrees that he will at 
all times allow the said Barlow to control the said suit and if 
in the opinion of the counsel it shall be desirable to have said 
Barlow substituted in place of said Cutter as plaintiff the same 
may be done, &c., &c.” 

The Circuit Court gave judgment in favor of the garnishees, 
from which the plaintiff appealed to General Term where the 
judgment at special term was affirmed, and plaintiff has 
brought the case here by appeal. 

The only point necessary for us to consider grows out of the 
instructions asked by the plaintiff and refused by the court. 
The plaintiff claimed by his pleadings that all of the rents and 
profits of the Lirette arpent, up to the time of Cutter’s con- 
veyance to and agreement with Barlow, were retained by Cut- 
ter and were not in any manner affected by such conveyance 
and agreement, and that up to that time the damages by way 
of rents and profits amounted to $14,000.00. The garnishees 
on their part deny that this is the proper construction of the 
deeds and agreements, and so the pleadings and the refused in- 
structions present this as the main point to bedetermined. 

If there had been no suit pending for the recovery of the 
Lirette arpent, when Cutter made his conveyances, there might 
be some room for the construction that the accrued damages 
were not transferred. But as there was a pending suit and the 
subject matter of such suit was wholly conveyed with the 
knowledge that the assignee might at any time be substituted 
as plaintiff in the suit, it strikes me that the only inference to 
be properly drawn was that the incidents attached to the sub- 
ject matter, such as the damages claimed, passed by the con- 
veyance to the grantee. This construction, however, is not 
left to mere inference. It is fully maintained by the language 
of the agreement with Barlow which was made at the same 
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time with the conveyance, and taken together these papers 
clearly show that Cutter did not intend to retain and did not 
retain any interest in the damages to be recovered in that suit, 
and from the time of the execution of that conveyance and 
agreement he became a trustee of an express trust for the sole 
benefit of Barlow. 

Under this view the money due from the defendants on the 
Cutter judgment was a trust fund belonging to Barlow as the 
real beneficiary, and could not be applied by garnishment to 
the payment of the plaintiffs judgment against Cutter. Un- 
der section seventy-seven of the attachment law of 1855 under 
which this proceeding was commenced (1 Revised Laws, 1855, 
page 260,) it is provided that, “ If the garnishee disclose in his 
answer and declare his belief that the debt owing by him to 
the defendant or the supposed property in his hands has been 
sold or assigned to a third person, and the plaintiff contests 
or disputes the existence, force or validity of such sale or as- 
sigument, the court shall make an order upon the supposed 
vendee or assignee to appear at a designated time and sustain 
his claim to the designated property or debt, &c., &c.” 

This section of the statute in my judgment is directory and 
is intended for the benefit of all parties, the plaintiff, gar- 
nishee and claimant. If the claimant be notified and does not 
appear and interplead, the garnishees averment of such sale or 
assignment must be disregarded, and a judgment rendered af- 
ter such notice will be a complete protection to the garnishee. 

The court proceeded to hear and determine the garnishment 
in this case without regard to the provisions of this section, 
and neither party claimed its protection or benefits, nor was 
the question raised as to the validity of the deed and assign- 
ment to Barlow. The pleadings admit their validity and force 
and the only question presented is as to their proper construc- 
tion. But if it be conceded that the force and extent of 
the transfer were involved, the court undoubtedly had the 
right under the pleadings to pronounce upon them, in the ab- 
sence of the claimant, as neither party had demanded that he 
should be brought before the court. Whether a judgment in 
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this proceeding adverse to the claimant would have bound him 
is not a question now before the court and need not be passed 
on. 

Upon the whole record we think the judgment was for the 
right party. Judgment affirmed. The other Judges concur. 


Srare or Missouri, Respondent, vs. Franz Scntotrman, Ap- 
pellant. 
1. Practice, criminal—Criminal proseculion—Language, loud and abusive — 


Disturbing the peace of a single individual by loud and abusive language, is 
not a criminal offense. 


Appeal from the St. Louis Court of Crimenal Correction. 
T. G. C. Davis, for Appellant. 


Apams, Judge, delivered the opinion of the court. 


This was a prosecution before a justice of the peace for dis- 
turbing the peace of the prosecutrix, which resulted in a ver- 
dict and judgment against the defendant from which he ap- 
pealed to the St. Louis Court of Criminal Correction. In that 
court the defendant filed a motion to dismiss the case upon the 
alleged ground that the justice had no jurisdiction, and failing 
further to answer or appear the Court of Criminal Correction 
affirmed the judgment of the justice and rendered judgment 
against the defendant and his securities in the appeal bond 
from which the defendant has appealed to this court. 

The following is the complaint upon which the prosecution 
was founded: 


“Srate or Missouri “ 
County or St. Louts ‘ Katy Cahill 


being duly sworn says that Frank Schlottman on or about the 
12th day of July, 1872, at the County aforesaid, did willfully 
disturb the peace of this affiant by calling her a whore and 
that said affiant keeps a whore-house, in a loud and angry 
manner without any cause or provocation and against the 
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peace and dignity of the State of Missouri, and that this af- 
fiant further saith that the said Frank Schlottman, has not to 
her knowledge or belief been arrested, held to .bail or other- 
wise dealt with for the said disturbance, and further saith not 
Kary Cant.” 

Sworn and subscribed to before me, this 12th day of July, 

1872. Pum Douerry, 
Justice of the Peace 

There was no evidence taken before the Court of Criminal 
Correction and no trial, the judgment of the justice was af- 
firmed as it stood on the papers and transcript, we must there- 
fore assume that the affidavit above set forth contains the of- 
fense for which the defendant was convicted. 

There is neither assault,battery or affray charged in this com- 
plaint nor any other legal offense. The conduct of the de- 
fendant in using the language he did and in the manner in- 
dicated, was very immoral and reprehensible. It was not how- 
ever such an offense as is denounced by the law as criminal 
and which would under our statute subject the offender to a 
criminal prosecution. He no doubt would be liable to a civil 
action for slander but I know of no statute rendering such con- 
duct criminal. There is a statute against disturbing the peace 
of families or neighborhoods but none against disturbing the 
peace of a single individual by the use merely of loud and 
abusive language. 

Under this view the judgment must be reversed and the 
prosecution dismissed. The other Judges concur. 


Srate or Missourt Respondent, vs. WILHELMINE ScHUERMANN, 
Appellant. 

1. Practice, eriminal—Court of Criminal Correction of St. Lonis County—Jus- 
tices of the Peace—Disturbing the peace.—A. was prosecuted before a Justice 
of the Peace in St. Louis County, for disturbing the peace of a neighborhood, 
was convicted, and appealed to the Court of Criminal Correction ; Held, though 
the Justice had jurisdiction to commit for trial before said Court, but not te 
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try, yet said court should try the case on the information filed before the Jus- 
tice, or on a new one, disregarding the former trial. [State vs. Barada, 49 
Mo., 504, affirmed.] 


_ Appeal from St. Louis Court of Criminal Correction. 
E.. Peacock, for Appellant. 


M. W. Hogan, and Francis Garvey, for Respondent, cite : 
State vs. Barada, 49 Mo., 504, 


Apvams, Judge, delivered the opinion of the court. 


This was a prosecution commenced before a Justice of the 
Peace against the defendant, for disturbing the prosecu- 
tor’s family and neighborhood. The defendant was tried 
and convicted before the Justice, and took an appeal to the 
St. Louis Court of Criminal Correction, where the defend- 
ant was again tried on the original information and convicted. 

He then moved for a new trial and in arrest upon the ground 
that the Justice of the Peace had no jurisdiction. These 
motions were overruled and the defendant has appealed to this 
court. 

It may be conceded that the Justice of the Peace had no 
jurisdiction to try the defendant for the alleged offense. But 
he certainly had jurisdiction to commit him for trial by the 
Court of Criminal Correction, and it was his duty to have 
pursued this course and not to dismiss the prosecution, As 
he did not commit him but proceeded to try the case, and as 
the defendant appealed the case to the Court of Criminal Cor- 
rection, it became the duty of that court to disregard the trial 
before the Justice, and to try the defendant on the informa 
tion taken before the Justice, or on a new information to be 
filed by the prosecutor, or the prosecuting attorney. This 
point was ruled by this court in the State vs. Barada, 49 Mo., 
504, and we are satisfied with that decision. 

Let the judgment be affirmed. The other Judges concur. 
























MARCH TERM, 1873. 


Wolfe et al., v. Marshal, et al. 








Grorce C. Wore, e¢ al., Plaintiffsin Error, vs. Wau. D. Mar- 

sHaL, e¢ al., Defendants in Error. 

1. Duress—Payment of money—When recoverable.—Payment of money upon 
an illegal and unjust demand, when the party is advised of all the facts, can 
only be considered involuntary, when it is made to procure the release of the 
person or property of the party from detention, or where the other party is 
armed with apparent authority to seize upon either, and the payment is made 
to prevent it. 


Error to St. Louts Circuit Court. 


R. S. McDonald and M. Kinealy, for Plaintiffs in Error, 
cited: Beckwith vs. Frisbie, 32 Vt., 563; Parker vs. The 
Bristol R. Co., 6 Exch., 702; Parker vs. G. W. R. Co., 7 
Scott, N. R., 885; Astly vs, Renolds, 2 Strange, 916; Tutt 
vs. Ide, 3 Blatch. C. C., 249; Cobb vs. Charter, 32 Conn., 358 ; 
Cunningham vs. Munroe, 15 Gray, (Mass.,) 472 ; Oates vs. Hud- 
son, 6 Exch 346; 1 Parsons on Contract, Title “Dur- 

ess”; Chitty on Cont. Title, “Involuntary Payment”; Claflin 

8. », McDonough, 33 Mo., 415; Dixon vs. Holden, 7 Eq., Cases 
Ene.) 488 ; See Sartwell vs. Horton, 28 Vt., 373. 


Sharp § Broadhead, for Defendants in Error. 


I. A person who with free knowledge of the facts, volun- 
tarily pays money when demanded by another under a claim 
of right, cannot recover it back. (Mays vs. City of Cincinnati. 
1 Ohio, (McCook,) 268; Claflin vs. McDonough, 33 Mo., 412 
Preston vs. Benton, 12 Pick., 7; Brisbane vs. Dacres, 5 Taun- 
ton, 143; Sessions vs Meserve, 46 N. H., 167; Downs vs. 
Donnelly, 5 Ind., 496; Dickerman vs. Lord, 21 Iowa, 338 ; 
Patterson vs. Cox, 25 Ind., 261; Mowatt vs. Wright, 1 Wen- 
dell, yp Baltimore vs. Leffern fferman, 4 Gill, 425; Cook vs, 
Boston, 9 Allen, (Mass.,) 393 ; 93; Brown_vsMeKinally, 1 Es- 
pinasse, 279; Evans vs. Gale, 18 N. H., 397; Colwell vs. Pe 
den, 3 Watts, 327.) 

If. To render a payment involuntary or under duress, it 
must be made to release the person, or recover the goods of 
the party making the payment, from the actual custody or pos- 
session of another, or to prevent the seizure of either by one 
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who is armed with apparent authority to sieze them without 
resorting to an action at law, and the fact that the money 
was paid upon an illegal or unjust demand, does not affect the 
case. (Lima Township vs. Jenks, 20 Ind., 301; Knibbs vs. 
Hall, 1 Espinasse, 84, and cases cited above.) 


Waener, Judge, delivered the opinion of the court. 


If we admit what is contended for by the plaintiffs, that the 
court erred in excluding evidence offered by them in reference 
to the custom of boats and the knowledge of the defendants 
when they purchased the boat that plaintiffs had leased the 
bar for a specific period, still that cannot in any~ wise change 
the final result in this cause. Plaintiffs’ claim to recover is 
based solely upon the ground that payment of money was ex- 
torted “by duress. In their petition they aver in substance 
that in March, 1864, one T. P. Perkins was the sole owner ot 
the steamboat Magnolia, and that he by an instrument in 
writing sold and made over to plaintiffs for three years run- 
ning time the bar on said boat, that by the usages and custom 
of steamboat trade it was understood that a sale of the bar 
earried with it to the purchaser the privilege of selling liquor 
on the boat and being provided with board for the necessary 
bar-keepers. That in November, 1865, Perkins sold the 
boat to defendants, and that after the sale and until in May 
1866, plaintiffs remained in possession of the bar receiving 
board. That at the time last mentioned defendants demanded 
of plaintiffs four hundred dollars for board of bar-keepers from 
November, 1865 till May, 1866, threatening, in default of pay- 
ment, to eject plaintiffs, their bar-keepers and goods stored in 
the bar from the boat. That at the time the defendants were 
insolvent and that under fear of injury to their persons and 
property, they paid defendants their demand under protest 
and duress. There wasa second connt in the petition for the 
payment of subsequent board under like circumstances. 

The facts as shown in the testimony are briefly these: In 
the month of November, 1865, defendants purchased the steam- 
boat absolutely of Perkins and received a bill of sale there- 
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for. Shortly after the purchase the boat went down the river 
and did not return until the following March, 1866. During 
all this time plaintiffs occupied and used the bar and kept 
two bar-keepers on board who were boarded and lodged on 
the boat. When the beat returned to St. Louis, defendants 
demanded of plaintifis two hundred and fifty dollars per 
month for rent of the bar and board of their bar-keepers. 
Plaintiffs declined paying that or any other amount, and 
claimed that they had a lease of the bar from Perkins which 
gave them the right to use the same, and to have two bar- 
keepers boarded on the boat for three years from August, 
1865. 

Before the matter was settled or any definite arrangement 
made, the boat again went down the river and did not return 
till May, 1866. When the boat returned plaintiffs and de- 
fendants «ll met on the boat to effect a settlement. Defendants 
claimed that plaintiffs were bound to pay them and _ plaintiffs 
contended that they were not. Defendants finally declared 
that unless plaintiffs paid them, they would institute proceed- 
ings against them. Plaintiffs asked time till the next day to 
consult counsel, which defendants granted. On the following 
day the parties again met on the boat when the plaintiffs said it 
was a hard ease all around and offered as a compromise to pay 
defendants one hundred and fifty dollars per month in lieu 
of the two hundred and fifty dollars per month demanded. Af- 
ter some consultation this proposition was accepted and the 
money was accordingly paid. It does not appear that defend- 
ants offered any violence to plaintiffs or their property. The 
defendants both testify that they made no threats, that they 
merely told the plaintiffs that if they did not pay they would 
take legal steps to assert their rights. One of the plaintiffs 
testified that the defendants said they would dispossess them 
if they did not pay, but they did not say how they would dis. 
possess them, he supposed they meant by law. The other 
plaintiff in his evidence said that defendants threatened to 
open another bar on the boat and put plaintiffs’ bar-keepers off, 
but they did not say how they would put them off. Such in 
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substance is the case as shown by the pleadings and bill of ex- 
ceptions. There is no pretense that the money was paid un- 
der any mistake of facts, but it abundantly appears that it was 
paid with a full knowledge of all the surrounding circum- 
stances. It is not claimed that there was anything more than 
mere words constituting the duress. There is nothing in the 
case going to show that defendants ever intended to resort to 
anything outside of the law to vindicate their supposed 
rights. Generally a threat of legal process is not duress, for 
the party may plead and make proof and show that he is not 
liable. 

In Claflin vs. McDonough, (33 Mo., 412,) it was declared 
that to constitute duress, there must be a seizure of the pro- 
perty or arrest of the person or a threat or attempt to do one 
or the other, or facts should be stated which tend to show, or 
which warrant the conclusion that such an arrest or seizure 
could be avoided. only by the payment of the sum demanded. 
The current of authorities is in accordance with the doctrine 
laid down by Lord Kenyon, (Falliam vs. Down, 6 Esp., 26,) 
that a voluntary payment of an illegal demand, the party 
knowing the demand to be illegal, without an immediate and 
urgent necessity (unless to redeem or preserve his person or 
goods) is not the subject of an action for money had and re- 
ceived. 

In Mays vs. Cincinnati, (1 Ohio St., 268), the court say; 
That to make the payment of an illegal demand involuntary, it 
must be made to appear that it was made to release the per- 
son or property of the party from detention, or to prevent a 
seizure of either by the other party having apparent authority 
to do so without resorting to an action at law. 

The principle is very clearly stated by the Supreme Court 
of Massachusetts in the case of the Boston and Sandwich 
Glass Co. vs. The City of Boston, (4 Mete., 181). The court, 
after laying down the general rule to be “ that if a party with 
a full knowledge of all the facts of the case voluntarily pays 
money in satisfaction or discharge of a demand unjustly made 
on him, he cannot afterwards allege such payment to have 
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been made by compulsion and recover back the money, even 
though he should protest at the time of such payment that he 
was not legally bound to pay the same” proceed to say, “ The 
reason of the rule and its propriety are quite obvious, when 
applied to a case of payment upon a mere demand of money 
unaccompanied with any power or authority to enforce such 
demand, except by a suit at law. In such case if a party 
would resist such unjust demand, he must do so at the thresh- 
old. The parties treat with each other on equal terms, and 
if litigation is intended by the party of whom the money is 
demanded it should precede payment.” 

There are many cases on the subject and the conclusion 
clearly deducible from them is, that a payment of money upon 
an illegal and unjust demand, when the party is advised of all 
the facts, can only be considered involuntary when it is made 
to procure the release of the person or property of the party 
from detention, or when the other party isarmed with appar- 
ent authority to seize upon either and the payment is made to 
prevent it. But where he can only be reached by a proceed- 
ing at law, he is bound to make his defense in the first in- 
stance and he cannot postpone the ligitation by paying the de- 
mand and afterwards suing to recover it back. 

In the present case neither the persons nor the property of 
the plaintiffs were seized or detained, nor was the defendants 
armed with any apparent authority to seize upon either. The 
payment was not made to preserve the inviolability of the per- 
son or to redeem property illegally held, or to prevent its un- 
lawful seizure. The only remedy defendants proposed was to 
test their rights by proceedings at law, and the plaintiffs if 
they did not rightfully owe the claim, should have resisted 
and contested the matter at law. But instead of this they pro- 
posed the compromise and now seek to recover the money 
back after the lapse of several years. This I do not think 
they can do. Applying the facts to the law I have not been 
able to discover that the court below committed any error in 
giving or refusing instructions. 

Wherefore, in my opinion the judgment should be aftirmed. 
All the Judges concur. 
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Srare or Missourt, Respondent vs. Cuartes GunziEr, Ap- 
pellant. 

1. Practice, criminal—Evidence—Abandonment 2f wife—Divorce, suit for—In 
a prosecution under the statute for abandonment of his wife, evidence that the 
defendant has brought a suit for divorce against his wife, which is still pend- 
ing, is no defense. 


Appeal from St. Louis Court of Criminal Correction. 

Gottschalk, for Appellant. 

I. The judgment was contrary to the evidence, because it 
appeared there was a divorce suit pending at the time where- 
in the prosecutrix was the defendant and had the right to ap- 
ply for alimony “ pendente lite.” 

II. The filing of a divorce suit, coupled with the fact of act- 
ing under the advice of counsel, is a sufficient excuse for aban- 
donment of wife. 


Ewrtne, Judge, delivered the opinion of the court. 


This was a prosecution against the defendant, Gunzler, for 
abandoning his wife, and neglecting to maintain and provide 
for her. The defendant was found guilty and his fine assess- 
ed at fifty dollars. A motion for a new trial being overruled, 
he brings the cause to this court by appeal. 

No question of law is presented by the record, and the only 
ground on which a reversal of the judgment is asked, is that 
there is no evidence to sustain the finding of the court. 

The complaint charges, that defendant on the 5th day of 
December, 1871, and continually from and after that day un- 
til the day of the filing of the complaint, to-wit: Dec. 18th, 
1871, unlawfully and without good cause did abandon his 
lawtul wife, &c., and during the time aforesaid unlawfully and 
without good cause did fail and refuse to maintain and provide 
for her. 

The evidence introduced on the part of the State, tended to 
prove that defendant’s wife lived with him in St. Lonis as his 
wife until Dee. 5th, 1871, when defendant left her, and has been 
absent ever since; that defendant, who is a rag-gatherer took 
with him certain property consisting of a horse and wagon ; 
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that he had not furnished anything whatever since that time; 
that she, the wife, went to his home which is only a few blocks 
from where she lived for the purpose of getting assistance ; 
but was unable to see him; that she has no means of support 
except her own labor and such assistance as can be furnished 
by two sons by a former husband, aged respectively thirteen 
and eleven. 

Defendant introduced in evidence the record in the case of 
the defendant against his wife, asuit for divorce, filed in the 
St. Louis Circuit Court, Dec. 5th, 1871, and served by the 
sheriff on defendant Dec. 19th, 1871, returnable to the Feb- 
ruary Term, 1872 of said court, and then still pending therein, 
on the ground of indignities such as to render plaintiff's condi- 
tion intolerable. It also appeared from the evidence of Mr. 
Gottschalk, that he brought the divorce suit as defendant’s at- 
torney, and at the time advised him that he could not legally 
continue to cohabit with his wife, while his suit for divorce 
was pending, and that he must therefore leave her. This 
prosecution is founded upon a statute which declares, that 
“every husband shall be guilty of a misdemeanor, who shall 
without good cause abandon his wife, and fail, neglect or re- 
fuse to maintain and provide for her. (1 W. S., p. 497, § 34.) 

The charge in the information, of abandonment and fail- 
ure on the part of defendant to provide for his wife, is prov- 
ed by the evidence introduced on the part of the State. This 
is met by the evidence of a suit for divorce, instituted by the 
defendant his wife, and the advice of his attorney that he must 
leave her, nothing more. These facts evidently had no tend- 
ency to disprove the charge in the information, or to justify 
the defendant in abandoning his wife and in neglecting to pro- 
vide for her. The defendant did not attempt to justify his 
conduct by showing “ good cause,” or any cause whatever. 
What the indignities were for which the defendant claimed a 
divorce, he did not offer to prove. Whether the abandonment 
was justifiable or not, was to be determined by evidence sub- 
mitted at the trial, concerning the conduct of the wife to- 
wards her husband, and not by the fact that a suit for divorce 
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had been instituted against her,in which she was charged with 
misconduct which might if proved entitle him toa decree of 
divorce against her. 

Judgment affirmed. The other Judges concur. 





° 


Srare or Missouri, Respondent, vs. Joun Fisner, Appellant. 


1 Laws in restraint of traffic or alienation of property— Constitutionality—Po, 
lice regulations.—A law, which unnecessarily and oppressively restrains a citie 
zen from engaging in any traffic, or disposing of his property, is void, even 
though passed under the specious pretext of a police regulation; but if it is 
passed in good faith, for the purpose of preserving the public health, and abat- 
ing nuisances, and contains only the necessary limitations, it is valid. [Sess. 
Acts 1872, p. 265, and ordinance of City of St. Louis relating thereto, af- 
firmed. 


Appeal from St. Louis Criminal Court. 


H. A. Clover, and Lackland, Martin §& Lackland, for 
Appellant. 

The act of the Legislature entitled, “An act to preserve 
the health of the inhabitants of St. Louis County, by provid- 
ing for the abatement of nuisances, and regulating the traffic 
in the carcasses of dead animals, within said county,” ap- 
proved March 14th, 1872, (See Sess. Acts of 1872, p. 265,) 
is void. 

1st. The act proposes to create a monopoly of the trade 
of rendering, steaming and tanking of the remains of dead 
animals. 

2nd. Because the act pretends to make it the duty of the 
City Contractor to pay one-half of the market value only for 
the remains of dead hogs, and virtually compels the owner or 
shipper to sell to him. 

3rd. Because the law in reality takes away the right of the 
appellant to carry on the trade set out therein, and bestows it 
on one man. 

4th. The Legislature has no power either directly or in- 
directly to prohibit one person from carrying on a trade and 
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giving another the sole privilege of prosecuting said trade. 

In support of the above propositions, the following cases are 
cited: Sedgwick on Constitutional Law, 338, 515 and 465; 11 
Wend., 539; 17 Wend., 287; 3 Page, 45; Matter of Albany 
Street, 11 Wend., 149; Varrick vs. Smith, 5 Paige, 137; Mat- 
ter of John and Cherry Streets, 19 Wend., 659; Taylor vs. 
Porter, 4 Hill, 140; Gardner vs. Trustees of Newburg, 2 John. 
Ch., 162; Bradshaw vs. Rogers, 20 John, 103 ; Matter of Fur- 
man Street, 17 Wend., 649; Dickey vs. Tennison, 27 Mo., 
375. 


Slayback & Haeussler, for Respondent. 


The object of the law was not to create a monopoly, but to 
protect the public. 


Waener, Judge, delivered the opinion of the court. 


The defendant was prosecuted by information in the Court 
of Criminal Correction, for violating an act of the Legislature 
entitled, “An act to preserve the health of the inhabitants of 
St. Louis County, by providing for the abatement of nuisan- 
ces and regulating the traffic in the carcasses of dead animals,” 
(Sess. Acts 1871, p. 265.) The second count of the informa- 
tion on which the trial was had charged that the defendant did 
unlawfully boil, render and steam the carcasses and remains of 
six dead hogs, he not being the owner of them, and not being 
at the time a butcher or pork packer, nor a person licensed or 
authorized to boil, steam or render the carcasses of dead ani- 
mals. The defendant was convicted and sentenced to pay a 
fine. We might well dispose of this case on the ground that 
there was no evidence to support the charge in the informa- 
tion, but as counsel have raised the point and contended that 
the whole act is void, because it creates a monopoly and 
is in restraint of trade, we will briefly consider the question. 

By the first section of the act, the purchasing of the car- 
casses of dead animals, for the purpose of boiling, steaming 
and rendering the same, and the rendering and steaming of 
the carcasses of such dead animals within the County of St. 
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Louis is declared to be a misdemeanor, except in certain enu- 
merated cases. : 

The second section of the act provides that no person or 
persons shall purchase the carcass or remains of any dead 
horse, mule, ass, ox, steer, cow, sheep, hog, goat or other ani- 
mal, (unless the same shall have been slain for food,) found 
or brought within the County of St. Louis, or boil, render or 
steam any such carcass or remains within said county, (unless 
he shall be the owner thereof,) provided that any butcher or 
pork packer may steam, boil or render any carcass or remains 
of any such dead animal for purposes other than for food, or 
any material entering into or pertaining to food, when the 
same shall have been purchased by, or consigned to such butch- 
er or pork packer. 

The third section affixes a penalty for violating the act, and 
provides further that the foregoing provisions shall not be con- 
strued to apply to the person or persons licensed or authorized 
by the City of St. Louis to boil, steam or render the carcasses 
of dead animals under any ordinances of, or contracts with the 
City ; but no such person or persons, so licensed or authorized 
by the city, shall be permitted to boi!, steam or render any 
such carcasses or remains of dead animals in any other place 
than that by the ordinances of said city provided ; and pro- 
vided always that such person or persons so licensed or au- 
thorized to steam, boil or render the carcasses or remains of 
any such dead animals, shall not acquire or be possessed of 
any right to, or property in any such carcasses or remains of 
any such dead animals, unless he or they shall pay therefor 
at least one-half of the marketable value of the carcass or re- 
mains of such dead hog, as such marketable value was at the 
time such dead hog was alive. 

In accordance with the authority contained in the above re- 
cited act, the City of St. Louis passed an ordinance giving to 
certain persons therein named, the exclusive privilege of re- 
moving dead animals, and allowing them to boil, steam and 
render the carcasses of the same, on boats outside of the city, 
taking a bond from them for the prompt removal of all such 
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dead animals, and prohibiting all other persons from in any 
manner interfering or removing or using the dead carcasses, 
except as provided in the act. 

The act was undoubtedly designed as a -police regulation for 
the purpose of preserving the public health. A law which 
unnecessarily and oppressively restrains a citizen from engag- 
ing in any trafic, or disposing of his property as he may see 
fit, although passed under the specious pretext of a preserva- 
tive of the health of the inhabitants, would be void. Such a 
law would be unreasonable, and would deprive the people of 
the rights guaranteed to them by the organic law of the land. 
But if the regulation or prohibition contains nothing more 
than the necessary limitations, and is passed in good faith for 
the purpose of preserving the public health, and abating nui- 
sances, it is not liable to objection. No man has an inalien- 
able right to produce disease, or trade in that which is noxious, 
and in every society some minor rights are surrendered for the 
.zeneral good. 

The first section of the act forbids the purchase of the car- 
wasses of dead animals for the purpose of boiling, steaming 
ind rendering the same, and prohibits them from being boiled, 
steamed and rendered within certain limits. It is perfectly 
apparent that nothing can be more obnoxious or offensive, or 
even detrimental to the public health, than boiling, steaming 
and rendering the carcasses of dead animals. It is at all times 
disagreeable, but in the summer months it would be intoler- 
able. If the privilege of purchasing such animals was unre- 
stricted and depended on the mere volition of the parties, then 
no absolute arrangement could be effected by which the sani- 
tary or police regulations could be carried out, Before they 
were sold, or the price was agreed upon by the parties, they 
would lie and putrify, and produce infection and disease. 
Therefore the only safe and practicable mode of arresting and 
destroying the evil is to confine the removal to persons who 
act under a license or contract, and who are bound to remove 
the carcasses promptly, and dispose of them in a way and at a 
place where the health of the inhabitants will not be interfer- 
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ed with or endangered. The act does not molest the owners 
of such dead animals. They have a right to use the same if 
they choose to do.so, and butchers and pork packers when 
they possess the animals, either by purchase or consignment 
are allowed the privilege of steaming, boiling and render- 
ing them for their own purposes, and for their own account. 

We see nothing in the provisions of the act but what we 
think might rightfully be passed and enforced as a sanitary 
and police regulation. It is the duty of every well ordered 
government, whether State or municipal, to preserve the 
public health, and provide for the abatement of nuisances. 
Quarantine laws interfere with the free use of private proper- 
ty and retard and prevent locomotion, yet the health, safety 
and welfare of the inhabitants of a community demand their 
enforcement, and they have been invariably upheld as neces- 
sary police regulations. 

So, railroads have been compelled to fence their tracks and 
assume onerous burdens without regard to their charters, and 
these requirements have been sustained on the ground that 
they were police regulations conducing to the safety of the 
people. 

This act is not distinguishable in principle from the class 
of cases above adverted to. If anything would be a greater 
nuisance, or would more effectually destroy the health of the 
inhabitants of a great city, than hawking the carcasses of dead 
animals about the streets for sale, and steaming, bolling and 
rendering them, I am at a loss to conceive what it would be. 

I think therefore that the law is not obnoxious to the objec- 
tions made against it. 

But the case must be reversed for another reason. The sec- 
ond count on which the defendant was tried, charged him 
with steaming, boiling and rendering the hogs, and there was 
not a particle of evidence to sustain the verdict. The evi- 
dence was that the defendant took the hogs from the stock 
yard and was immediately arrested, and that is all that is 
shown. It does not appear that there was any evidence what- 
ever, tending to prove that he was guilty of the offense for 
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which he was arraigned. For this reason the judgment must 
be reversed and the cause remanded. The other judges con- 
cur. 


Srernen M. Cuapman, Defendant in Error, vs. Wu. L. Wurre, 
et al., Plaintiffs in Error. 

1. Practice, civil—New trial, motion for—Verdict—Arrest of judgment, motion 

in.—An objection to a general verdict ona petition containing two counts, that 


it does not specify the amount found due on each count, will not be considered 
by this court, if it was not alleged in the motion for a new trial or in arrest. 


Error to Stoddard Circuit Court. 

Kitchen & McGinness, for Plaintiffs in Error. 

When there are two counts in a petition, jury must say in 
their verdict on which they find. (Whittelsey’s Practice, 392, 
393, § 324, and authorities cited ; Clark’s Adin’r vs. Han. & 
St. Joseph R. R. Co., 36 Mo., 215.) 


Myers & Litton, for Defendant in Error. 


It is too late to raise this objection to the verdict. It should 
have been made inthe motion in arrest, so that the lower court 
could have had an opportunity of correcting any error it may 
have committed. 


Apams, Judge, delivered the opinion of the court. 


This was an action for money had and received by the de- 
fendant and for services rendered by plaintiffs for defendant. 
The answer is not copied into the record, but the record states 
that the answer was a general denial. 

The plaintiffs gave evidence conducing to prove their case and 
the jury found a general verdict for plaintiffs without specify- 
ing on what count they found. There was a motion for a new 
trial which was overruled. 

The point raised here is, that the jury did not find on each 
count or specify on what count they found their verdict, and as 
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occurred before the final judgment. 


the court. 


swered. 


cur. 


lant. 


default of another, and need not be in writing. 


Lee and Adams, for Appellant. 
Horatio D. Wood, for Respondent. 





in the petition. 


no such reason was given in the motion for a new trial or in ar- 
rest, we cannot consider it here. The object of such motion 
is to give the court below a chance to correct any errors that 


There were some questions asked some of the witnesses on 
cross-examination by the defendant, which were ruled out by 


It does not appear that the answers to the questions could 
have had any material effect on the case, and we cannot see 
that there was an error in refusing to allow them to be an- 


On the whole record I see no error sufficient to justify a re- 
versal. Let the judgment be affirmed. The other Judges con- 





Axtan Sryciarr, Respondent, vs. Huan M. Braptey, Appel- 


1. Contracts—Privity—Default of another—Statute of frauds.—An agreement 
by A. to pay B. for work to be done for C. is not a contract to answer for the 


Appeal from Wayne Circuit Court. 


Avams, Judge, delivered the opinion of the court. 


The petition alleges that the defendant owes to plaintiff one 
hurdred and sixty dollars for boarding and washing for de- 
fendant’s sister for thirty-two weeks, at five dollars per week, 
done and furnished at defendant’s request, the particulars of 
) which are set forth in an account filed with the petition. 

, | The answer is a general denial of the indebtedness, and a 
verdict and judgment were rendered for plaintiff. 

The plaintiff gave evidence tending to prove his case as laid 

















MARCH TERM, 1873. 





Hayward, Assignee v. National Insurance Company. 





The defendant asked instructions to the effect, that unless 
the defendant’s contract for boarding and washing furnished 
by plaintiff was in writing he could not recover. The refusal 
of these instructions is assigned for error. 

This suit is founded upon an original contract made by the 
defendant with the plaintiff. The contract was not to answer 
for his sister’s default, but it was an original undertaking to 
pay for board and washing to be furnished by the plaintiff to 
the sister of defendant. The statute of frauds does not apply 
to the case and there was no error in refusing the defendant’s 
instructions. 

The instruction given for the plaintiff predicated on the de- 
fendant’s acknowledgment of indebtedness, might have been 
properly refused ; but I do not see that it prejudiced the rights 
of the defendant, and it is not sufficient cause for reversal. 
Upon the whole record the judgment seems to be for the right 
party. 

Judgment affirmed. The other Judges concur. 


Jonn T. K. Haywarp, Assignee of John A. Lennon, Appel- 
lant, vs. NationaL Insurance Company or Hannipat, Res- 
pondent. 


1. Agent—Notice to—Principal, when bound.—Notice given to an agent while 
his agency exists, and referring to business coming within the scope of his au- 
thority, is notice to the principal. 

2. Contracts—Conditions,waiver of —Insurance, policies of.—A condition in a policy 
of insurance that any other insurance on such property should avoid that pol- 
icy, unless the assent of the insurer to such increased insurance was indorsed 
on the original policy, may be waived by acts or positive deciarations, and the 
insurer may be estopped to set up such forfeiture, where by a course of deal- 
ing or by open actions, the insurer has induced the assured to pursue a policy 
to his detriment. [Hutchins vs. Western Insurance Company, 21 Mo., 97, 
overruled. ] 


Appeal from Hannibal Court of Common Pleas. 
Arthur B Wilson, Hatch § Hatch, for Appellant, cited: 
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Horwitz vs. Equitable Mut. Ins. Co., 40 Mo., 557; Franklin 
vs. Altantic Fire Ins. Co., 42 Mo., 460 ; Combs vs. Hannibal 
Savings and Ins. Co., 43 Mo., 151; Viele vs. Germania Ins, 
Co., 26 Iowa, 54, 55; Walsh vs. The Atna Life Ins. Co., 30 
Towa, 142, 145; Van Bories, e¢ al., vs. United Life, Fire and 
Marine Ins. Co. ; Am. Law Reg. N. S., Nov. 1871, p. 680. 
The instructions are contradictory and the judgment should 
be reversed. (Schneer vs. Lemp, 17 Mo., 142; Crole vs. Tho- 
mas, 17 Mo., 329; Wood vs. St. Bt. Fleetwood, 19 Mo., 529.) 


Geo. H. Shields and Thos. H. Bacon, for Respondent. 


There is no evidence to support the instruction as to notice 
to Eby as agent, and corporations are not charged with knowl- 
edge by their agents, unless it was obtained in the course of 
their official and usual duties as such agents. (Mechanics 
Bank vs. Schaumburg, ef al., 38 Mo., 228; Gen. Ins. 
Co. vs. United States Ins. Co., 10 Md., 517-527; Story on 
Agency, § 140, § 140 b.; Ang. Corp., § 30 b.; Farrel Foundry 
vs. Dart, 26 Conn., 376-382 ; Weisser vs. Dennison, 10 N. Y., 
68-77 ; McCormick vs. Wheeler, 36 IIl., 114-121; Keenan 
vs. Dubuque Mut. Ins. Co., 13 Iowa, 375-82; Forbes vs. 
Agawam Mut. Ins. Co., 9 Cush., 470-473 ; Ayres vs. Hartford 
Fire Ins. Co., 17 Iowa, 176-187; Bank U. 8S. vs. Davis, 2 
Hill, 451-461; Frane vs. Woods, Tamlyn Rep., 172-176; 
Paley on Agency, p. 261, 3 Am. Ed., 1847; 1 Parsons on Con- 
tracts, p. 74, 5th Ed.; Blumenthal vs. Brainard, 38 Vt., 402- 
409; Mellen vs. Hamilton Fire Ins. Co.,17 N. Y., 609: 
Schenck vs. Mercer Co., Mut. Ins., Co., 4 Zab., 447-454 ; Sykes 
vs. Perry Co. Mut. Ins. Co., 34 Penn. St., 79.) 

What constitutes notice ? (Worcester vs. Hartford Ins. Co., 
11 Cush., 265 ; Hale vs. Mechanics Ins. Co., 6 Gray, 169 ; Ful- 
ton Bank vs. New York and Sharon Coal Co., 4 Paige 127; 
Washington Bank vs. Lewis, 22 Pick., 24-31; Bank of Pitts- 
burg vs. Whitehead, 10 Watts, 397-402; Tibbetts vs. Hamil- 
ton Ins. Co., 3 Allen, 569; Sykes vs. Perry County Ins. Co., 
34 Penn. St., 79; Obermeyer vs. Globe Mut. Ins. Co., 43 Mo., 
576-579 ; Northup vs. Mississippi Valley Ins. Co., 74 Mo., 
440.) 
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The principal is bound by notice obtained by his agent in 
the discharge of his duties within the scope of his agency, but 
not by mere knowledge by the agent, no matter how obtained. 
(Viele vs. Germania Ins. Co., 26 lowa, 9; Walsh vs. Aitna 
Life Ins. Co., 30 Lowa, 142; Ea parte Carbis in re, Croggon, 
4 Deacon and Chitty, 354; Perry on Trusts, Ist Ed., p. 195, § 
222 ; Hill on Trustees, 2d Am., p. 232, side 165; 1st Parzons 
on Contracts, p. 75; Angell on Corporations, Last Ed., p. 312 
to 316; Adams’ Equity, p. 322, side 157; 1 Story’s Eq. In., 
10th Ed., p. 398, § 408; Story on Agency, 7th Ed. p. 161, § 
140 c.; Bigelow Life Ins. Index “ Agent” Vol. 2.) 


Vortrs, Judge, delivered the opinion of the court. 


This action was brought on a policy of insurance, charged 
to have been executed by the defendant to John A. Lennon 
(plaintiff's assignee), on the 23d day of July, 1868, and by 
which the defendant “in consideration of the sum of twenty-one 
dollars paid by the said Lennon to defendant, did undertake to 
and did insure the said John A. Lennon for the period of six 
months from the date of said policy against loss or damage by 
fire to the amount of three thousand dollars, on his stock of 
merchant tailor’s goods, consisting,” &e. 

The pleadings are very lengthy and prolix, but for the pur- 
poses of a decision upon the points presented to this court for 
adjudication, it will only be necessary to state the following is- 
sues made by the parties and which were passed on by the 
court below. 

The defendant in its answer, amongst other things pleaded 
therein, set up the following special defenses: “ Fora seventh 
defense herein, defendant says that amongst other conditions in 
said policy sued on, it was an express condition in said policy 
as to the property on which said policy was issued, that if said 
Lennon should have or should thereafter make any other in 
surance on the property thereby insured or any part thereof 
withont the consent of the company indorsed thereon, then 
and in every such case the said Lennon should not be entitled 
to recover from the company any loss or damage which might 
accrue in or to the property thereby insured or any part or por- 
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tion thereof, and defendant says that said Lennon did not keep 
said express condition, but broke the same in this: That at the 
time when said Lennon made his request for insurance on 
which said policy was issued, and at the time said policy was 
executed and delivered by defendant, the said Lennon had oth- 
er insurance on said property than the insurance alleged in 
plaintiff's petition. That is to say, insurance in the 
Insurance company of: for the sum of three thou- 
sand dollars, without defendant’s consent to said other insur- 
ance indorsed ipon said policy sued on, nor did defendant ev- 
er consent to said or any other insurance. And defendant 
says that thereby said Lennon became not entitled to recover 
from defendant any loss or damage which accrued in or to said 
property or any part or portion thereof.” 

The eighth defense set up by defendant is the same as the 
one above set forth except that the breach of the condition is 
charged to be, that said Lennon after the execution of the poli- 
cy sued on, and its delivery to said Lennon, made other insur- 
ance on said property, in the sum of three thousand dollars in 
the “ Phoenix Insurance Company of Hartford, Connecticut,” 
without the consent, &e. 

The plaintiff in his replication to these defenses admits the 
condition in the policy as stated, and that said Lennon had at 
the time of the execution of the policy other insurance on the 
property insured in the sum of $3,000 as stated in the answer, 
but to avoid the effect of the supposed breach as stated by the 
defendant, the plaintiff avers, “that before and at the time of 
the issuing of said policy defendant well knew and was fully 
advised of the fact of such other insurance upon said property, 
and plaintiff avers that defendant at the time it issued its said 
policy and received the premium therefor from said Lennon, 
waived the condition in said policy requiring notice of other in- 











surance to be given to it, and furthermore waived the condi- 
tion of said policy requiring consent of such other insurance 
to be indorsed on said policy in writing, and plaintiff further 
avers that defendant at the time aforesaid, consented to said 
other additional insurance.” 
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To the eighth defense set up in defendant’s answer as above 
stated, the plaintiff replied: “That he admits that after the 
time of the issuing of the policy sued on, to-wit: on the 
day of and at the time of the expiration of the said pre- 
vious additional insurance above referred to, the said John A. 
Lennon with the knowledge and consent of the defendant at 
the time, procured in place of said previous additional insur- 
ance the same amount of insurance, to-wit: in the Phcenix 
Insurance Company of Hartford in the State of Connecticut, 
and last named insurance was in force at the time of the burn- 
ing of the goods named in plaintiffs amended petition, of 
which facts defendant had full knowledge and was fully ad- 
vised of the renewal thereof in another company, and consent- 
ed thereto, and plaintiff avers that defendant at said time 
waived the condition in said policy sued on, set out in defend- 
ant’s eighth ground of defense, requiring notice of additional 
insurance to be given to defendant, and then and there waived 
the requirements of said condition requiring defendant’s con- 
sent to such additional insurance to be indorsed on said policy 
in writing.” 

There were many other issues in addition to the above in the 
pleadings, but they are not brought in question in this court, 
so that it will only be required that I should state the substance 
of the evidence applicable to the foregoing issues, and the rul- 
ings of the court thereon, to give a fair understanding of the 
matters complained of by the appellant, and upon which he 
relies for a reversal of the judgment in this cause. 

It appears from the evidence in the cause, that at and before 
the execution of the policy sued on to John A. Lennon, said 
Lennon was doing business in the city of Hannibal, as a mer- 
chant tailor, that his stock of goods amounted to from seven 
to eight thousand dollars, that one David S. Eby also resided 
in Hannibal and followed the business of an insurance agent, 
that he was agent for several insurance companies in the East- 
ern States as well as being agent at Hannibal for defendant. 

That said Lennon had taken two policies of insurance from 
said Eby for three thousand dollars each, one in each of two 
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Eastern companies for which Eby was agent, and that he had 
transacted the business with and procured the policies from 
said Eby. 

That in the month of July, 1868, shortly before the making 
of the policy sued on, Eby told said Lennon that one of his 
policies of three thousand dollars was about to expire, and that 
he could not renew it at the same rates that he had been charg 
ed before. Eby testified that he was the vice president of the 
defendant and agent for several insurance companies, had his 
office in the same room with the president and secretary of de- 
fendant, that he was in the habit of taking risks for the de- 
fendant most generally in consultation with the other officers 
of the company ; when the risks were out of the ordinary run 
of business, there was a general consultation ; that he thought 
he was authorized by virtue of his position as agent to take 
risks generally. Haynes, the president, and Meadows the see 
retary of defendant were both apprized of the issue of the 
policy to Lennon upon which the suit is brought, before it was 
issued. Eby further stated that he was carrying six thou sanc 
dollars on Lennon’s stock. A short time previous to the ex- 
piration of one policy he had a conversation with Meadows 
and Haynes, and told them that there was an opportunity of tak. 
ing three thousand dollars on Lennon’s stock, as he could not. 
renew it in the company that it was in; after consultation 
with the company they agreed to take the risk. The company 
knew that he was carrying six thousand dollars insurance for 
Lennon at the time, did not know whether he received the 
premium from Lennon or whether the company received it. 
When Lennon was informed that one of his policies was about 
to expire, and that it could not be renewed at the same rate as 
before, he told Eby that he wanted it renewed and requested 
him to continue it, said he had too much stock on hand to 
suffer any of his insurance to drop, he said he had about $8,000 
in stock or over, that he wanted the policy continued. 

The evidence further shows that after Eby had the consulta- 
tion with the other officers of defendant, that he made out the 
policy upon which this suit was brought and when the old 
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policy had expired he handed it to Lennon who objected to it, 
said he did not want to be put in the National, but that Eby 
assured him that it was a good company, and he then received 
it, telling him that he took it on his word, that he never ex- 
amined the policy until after the tire which destroyed his goods. 

The evidence further tends to show that Eby continued to 
be agent and vice president of the defendant until after the 
month of September, 1868. In September, 1868, Eby was as 
agent of an Eastern company still carrying the three thousand 
dollar policy on Lennon’s goods in addition to the policy in 
suit, that at said time said policy was about to expire, Eby told 
Lennon that the policy was about to expire and that he could 
not renew it at the same rates paid before. Lennon said he 
wanted the policy renewed. Eby told him to wait a few days 
and he might still be able to renew it, that afterwards on the 
day the policy expired Eby told Lennon that he was then pre- 
pared to renew the policy. Lennon told him he was too late 
that he had just insured in another company, and thus renew- 
ed the amount of the three thousand dollar policy. Eby told 
him that that was all right. Eby states that he thinks he was 
still vice president and acting as agent of defendant at the time 
of this last conversation. 

The foregoing is substantially the evidence in the cause in 
reference to the knowledge and consent of defendant as to the 
three thousand dollar insurance on the property in addition to 
the policy sued on, either at the time of the execution of the 
policy by the defendant, or at the time that said insurance was 
changed to the Phenix company in September afterwards. 

The questfon presented for the consideration of this court 
is, whether the evidence in this case or the circumstances un- 
der which the policy sued on was executed and delivered to 
Lennon, were such as to amount toa waiver of the condition in 
the policy, that the policy should be void or no recovery had 
thereon, if the insured should have other insurance on the 
same property which was not made known and not indorsed 
on the policy? And whether the condition was waived that 
required notice to be given and indorsement made thereof on 
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the policy of any additional insurance being afterwards made 
on said property? Or whether the defendant was estopped 
from setting up the breach of said conditions as a defense to 
the action ? 

In my mind there can be very little doubt as to the three 
thousand dollar policy which existed on the property at the 
time the policy was executed by the defendant. Eby, the 
agent and vice president of the defendant, had executed and 
delivered to Lennon two policies, as agent for Eastern com- 
panies, one of which was about to expire. Lennon wanted it 
renewed, but Eby could not renew it on terms to suit. This be- 
ing the case he had a consultation with the President and Sec- 
retary of defendant, in which he informed them of the whole 
matter, and that there was a chance for the defendant to take 
a risk for three thousand on Lennon’s goods in place of the 
policy about to expire. After a full consultation they con- 
cluded to take the risk, and the policy was made out before 
Lennon was seen on the subject and the same afterwards hand- 
edto him. He hesitated to receive it until he was assured that 
the company was a good responsible one ; when he accepted the 
policy without ever looking at its contents, as the evidence 
shows. It was evidently known by all parties that the re- 
maining three thousand dollar policy was to continue on the 
property insured, because Lennon had informed them that he 
could not afford to let any of his insurance be dropped. Len- 
non had a right to expect under these circumstances, that de- 
fendant had indorsed on the policy its consent to this remaining 
policy of three thousand dollars, which good faith required it un- 
der the circumstances to have done. So far as this prior in- 
surance is concerned, the case comes exactly within the princi- 
ple laid down in the case of Horwitz vs. The Equitable Mutual 
Insurance Company, 40 Mo., 557. The defendant considered 
the whole matter in reference to the insurance already on the 
property and took the risk in reference thereto, and they 
should be estopped from setting up the breach of said condi- 
tion as a defense to the action, said breach having been waiv- 
ed. In reference to the renewal of the insurance at a time 
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subsequent to the execution of the policy sued on by the de- 
fendant, or the changing the same to another company, the 
evidence is not so clear of an intention to waive the condition 
requiring the detendant’s knowledge and consent thereof to be 
indorsed on the policy. It is contended by the defendant that 
it was not notified of said subsequent insurance, and that it 
never in any way assented thereto, while on the other hand, 
it is contended by the plaintiff that the evidence shows that de- 
fendant had full notice of the subsequent insurance and assent- 
ed thereto and so acted as to induce the said Lennon to rest in 
security in the belief that his property was fully insured. The 
main question in the case is, whether notice of this subsequent 
insurance to the agent who effected the risk for defendant will 
be considered as a notice to the defendant. ForI think that 
the evidence clearly shows that Eby was still Vice President 
and agent for the defendant, at the time that this last insur- 
ance was effected. At least, if there were any doubts as toliis 
agency at the time, that fact ought to have been submitted to 
the jury by a proper instruction. 

The authorities upon this last question are somewhat in con- 
flict and cannot well be reconciled with each other. The cases 
referred to by the defendant in the Massachusetts Courts, and 
other cases referred to, seem to accord with the views enter- 
tained by the defendant. 

In the case of the General Insurance Company vs. United 
States Insurance Co., 10th Maryland, 517, the question was 
as to notice by the corporation of an unrecorded deed of mort- 
gage, so as to affect a subsequent mortgage. It is there held, 
that the notice in such case must be sufficient to put a party on 
enquiry, and that, conceding that a director of the corporation 
to be affected had notice of the prior mortgage, it did not ap- 
pear that he had communicated the notice to the board of di- 
rectors, and was therefore not sufficient; that the notice re- 
ceived by a director of a corporation in a private way or which 
he acquired from rumor, would not bind the institution, that 
the case must be so clear as to satisfy the mind that the allow- 
ance of the subsequent claim would be a fraud on the party 
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setting up the first deed, and to the same effect is the case of 
Farrel Foundry vs. Dart, 26 Conn., 376. The case of the 
Worcester Bank vs. Hartford Insurance Company, 11 Cush., 
265, was a case where the policy sued on, contained a clause 
almost precisely similar to the clause in the policy of defend- 
ant under consideration. It was held that in such case, where 
a subsequent insurance had been obtained and the agent of the 
company notified thereof and he had promised the assured 
to have the consent of the subsequent insurance entered in 
the policy but failed to have it done, that still the policy is 
avoided, the technicalities of the contract not having been 
complied with, and to the same effect are several other cases 
in Massachusetts. 

It is contended by the defendant in this case that no notice 
to an agent of the company could operate as notice to the ed- 
fendant, unless the agent received the notice at a time in 
which said agent was engaged in the execution or performance 
of the business to which the notice related, or unless it is 
shown that the agent communicated the notice to his princi- 
pal. To sustain this view of the case reference is made to sev- 
eral cases. 

In the case of McCormick vs. Wheeler, 36 Ill., 114, (refer- 
red to by the defendant,) it is held that notice to an attorney 
of one party which he had received while acting as 
the attorney of another party is not such notice as will affect 
his client. It is remarked by the Judge delivering the opin- 
ion in the ease that “ the English authorities manifest a dispo- 
sition to depart from this rule, but it is deemed by the court to 
be a rule just in itself.” 

In the case of the Mechanic’s Bank vs. Schatmburg, e¢ a/., 
88 Mo., 228: Judge Holmes delivering the opinion of the 
court says, that “knowledge acquired by the President, 
Cashier and Teller while engaged in the business of the bank 
in their official capacity, will be notice to the bank; so far as 
either has authority to act for the bank, his acts are the acts of 
the bank, and his official knowledge is the knowledge of the 
bank; but mere private information obtained beyond the range 
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of his official functions will not be deemed notice to the 
bank.” 

It is difficult to exactly understand what is meant by the 
language used in these decisions.. The defendant contends 
that it is meant by the decisions referred to as well as other 
decisions using similar language, that no notice served on an 
agent will be effectual to bind his principal, unless the agent 
should receive the notice while actually engaged in the trans- 
action of the very business to which the notice relates, or un- 
less ’tis shown that it was communicated to the principal. If 
that should be the proper construction to be given to the 
language, then it would become impossible that an agent of an 
insurance company could ever be notified of a subsequent 
policy of insurance being issued upon the same property be- 
fore insured by said agent for his principal. Every agent as 
soon as he takes a risk and issues a policy therefor and de- 
livers it to the insured, dismisses the subject of that policy 
from his mind. If the insured should afterwards procure a 
subsequent insurance on the same property and go to the agent 
to give him notice thereof, he would be sure to find the agent 
in the transaction of some other business, when according to 
the construction given to these cases, no notice could be given 
to the agent because he was not at the time engaged in the 
particular business to which the notice related, and this, not- 
withstanding the agent was the only agent of the corporation 
whose business it was to attend to the very matter to which 
the notice related. 

I think that this is not the proper construction to give to 
these cases ; the meaning must be that the notice must be given 
to the agent while his agency exists, and it must refer to busi- 
ness which comes within the scope of his authority ; when this 
is the case I think that notice to the agent is notice to the 
principal, in fact there is no other way to notify a corporation 
than to notify an agent. A corporation only acts through and 
by agents, and the proper and only way to give notice to a 
corporation is to notify an agent, and generally it is sufficient 
to notify an agent whose proper business is to attend to the 
matter in reference to which the notice is given. 
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In the opinion of Judge Holmes in the case of the Bank vs. 
Schaumburg, et a/., above referred to, Story’s Agency, § 140, is 
referred to, from which it may be seen what was meant by the 
language used in that decision. The section referred to, reads 
as follows: “Upon a similar ground notice of facts to an 
agent is constructive notice thereof to the principal himself, 
where it arises from oris at the time connected with the sub- 
ject matter of his agency; for upon general principles of 
public policy, it is presumed that the agent has communicat- 
ed such facts to the principal, and if he has not, still the 
principal, having intrusted the agent with the particular busi- 
ness, the other party has a right to deem his acts and know- 
ledge obligatory on the principal, otherwise the neglect of 
the agent, whether designed or undesigned, might operate 
most injuriously to the rights and interests of such party, but 
unless notice of the facts come to the agent while he is con- 
cerned for the principal, and in the course of the very tran- 
saction, or so near before it that the agent must be presumed 
to recollect it, it is not notice thereof to the principal ; for 
otherwise the agent might have forgotten it, and then the 
principal would be affected by his want of memory at the 
time of undertaking the agency. Notice therefore to the agent 
before the agency is begun, or after it has terminated, will not 
ordinarily affect the principal.” 

This quotation from Story, seems to me to solve the whole 
question, which is that, notice to the agent before his agency 
has begun, or after it has terminated, will not ordinarily 
affect the principal. If notice is given before the agency has 
begun, to affect the principal it must be so near before it that 
the agent must be presumed to recollect it. 

This rule as laid down by Judge Story I think is the correct 
one, and must be the proper interpretation to be given to the 
language used in the cases on the subject. 

Now, to return to the facts of the case under consideration, 
we find that Lennon in the month of July, 1868, had procured 
from one Eby two policies of insurance for $3000 each, one in 
each of two Eastern companies for which said Eby was agent. 
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That said Eby was also agent for defendant, having authority 
to tuke risks and issue policies for it. That one of the East- 
ern policies was at said time about to expire. That Eby in- 
formed Lennon that he could not renew the policy on the 
same terms that the policy had been issued before. Lennon 
insisted that he wanted the policy renewed, that he could not 
afford to drop any part of his insurance, that he was not then 
fully insured, that his stock of goods was heavy, &c. Under 
these circumstances, Eby communicated the facts in reference 
to this matter to the President and Secretary of defendant, 
telling them that one of Lennon’s policies was about to expire 
and that there was a chance for defendant to take the risk for 
three thousand dollars in place of the policy about to expire. 
After full consultation it was concluded to take the risk for 
$3000 dollars and a policy was executed to Lennon therefor, 
without any application on his part therefor, and in fact with- 
out his knowledge and that when it was delivered to him, he 
first objected to receive it, but upon being assured by Eby that 
the company was a good one he received the policy. At this 
time it was well known to Eby and defendant, that Lennon in- 
tended to continue the one Eastern policy upon his goods, and 
that he did not intend in any way to lessen or diminish his 
insurance. This being the case, sometime in the month of 
September or October of the same year, when the second or 
last Eastern policy was about to expire, Lennon was informed 
by Eby (who the evidence shows was still agent of defendant) 
of the fact and that he conid not renew it on the same terms 
that it had been originally issued. Lennon expressed a desire 
to have the policy renewed and wanted to keep up his insurance. 
Eby at this time told him to wait a few days, that he might 
yet be enabled to renew the policy. Lennon did wait until 
the day that the policy expired, and then insured in another 
company in the same amount, and upon meeting with Eby, he 
informed him of what he had done, and was told by Eby that 
it was all right. 

Now under the circumstances had Eby, the agent, notice at the 
time of the change of the policy procured from him in the East- 
13—voL. LI. 
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ern company for the policy to the same amount in the Phe- 
nix Company and did he assent thereto? And did such assent 
amount to a waiver on the part of the defendant of the condi- 
tion in the policy, avoiding the same where additional insur- 
ance is taken without the consent of defendant indorsed on 
the policy, as has been before stated? That Eby knew of the 
new policy, there can be no doubt, in fact it was known by 
Eby and the officers of defendant at the time of the issuing of 
the policy sued on, that Lennon intended to continue the 
whole six thousand dollars of insurance on his stock of goods. 
The policy of defendant was made with that view, and what 
was afterwards done was only carrying out the understanding 
had between the parties at the time; hence when the policy 
was about to expire, Eby told Lennon that the policy was 
about to expire, and that he could not then renew it on the 
same terms, but to wadt a few days that he might still become 
able to renew it. Why was it that Eby asked him to wait? It 
was to my mind, because it was known and expected that 
if Eby did not renew the policy the insurance would be 
taken in another company, and this was only a continuation 
of the original understanding and was expected by Eby, and 
when he was told that it had been done, he answered that it 
was allright. Eby was at the time still the agent of the com- 
pany and notice to him was notice to the defendant. 

In a late case in the State of Illinois, (Ilinois Mutual Fire 
Insurance Company vs. Malloy, 50 Ill., 419.) The policy in 
question contained a clause to this effect: “If the assured 
shall thereafter make any other insurance on the same prop- 
erty, and should not with all reasonable diligence give no- 
tice thereof to the insurers, and have the same indorsed on 
the policy or otherwise acknowledged by them in writing, 
the policy shall cease and be of no further effect.” The in- 
sured in that case did effect an additional insurance on the 
same property. It was held that it was not sufficient in such 
case to give notice to a stranger who had long since ceased to 
be anagent of the company. The court, however, in rendering 
the opinion says, “ Had the party notified been the agent of 
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the company, his failure to indorse consent on the policy 
would not have prejudiced the assured; as we said in the 
ease of N. E. Fire and Marine Insurance Co., vs. Schettler, 
88 Ill., 166.” It was however further held in that case 
that it was the duty of the assured to know that the party noti- 
fied was agent. This case seems to sustain the view that a 
notice to one who is known to be an agent is sufficient to 
charge the company, and that where notice is given of an after 
insurance and no objection made at the time, that the policy 
will not be thereby forfeited. 

I do not say that the fact that Lennon told Eby after he had 
taken the last policy that he had given the risk to another 
company, would have been sufficient of itself to constitute a 
waiver of the condition in the policy in question ; but this fact 
taken in connection with all of the other facts connected with 
the transaction, I think are sufficient ; and that to permit the 
defendant to insist on a forfeiture of the policy under all of 
the circumstances, would be to enable it to perpetrate a fraud 
on Lennon. 

In the investigation of the case, it has not been overlooked 
that this court in the case of Hutchinson vs. The Western Insur- 
ance Company, 21 Mo., 97, held that a condition in a policy 
similar to the one under consideration was a condition precedent 
tothe right of the ingured to recover on the policy, and that 
nothing would prevent a forfeiture of the policy, but the actual 
indorsement of the consent of the insurer to the subsequent 
insurance. Subsequent cases, however, in this court as well as 
in other courts which seem to have been well considered, have 
recognized a more liberal rule in favor of the insured. In 
these late cases, it has been held that the condition in the poli- 
cy under consideration as well as other conditions of ¢imilar, 
nature, may be waived by the company, and that the waiver 
may be made as well by ‘acts as by positive declarations, and 
that the company may be estopped under certain circumstances, 
where by a course of dealing or its open actions, it has induced 
the assured to pursue a policy to his detriment.” (Horwitz 
vs. The Equitable Mutual Ins. Co., 40 Mo., 557; Franklin vs. 



















































ST. LOUIS. 





Hayward, Assignee v. National Insurance Company. 





The Altantic Fire Ins. Co., 42 Mo., 456; Combs vs. Hannibal 
Savings and Insurance Co., 43 Mo., 148; Northrup vs. The 
Mississippi Valley Insurance Company, 47 Mo., 435; Viele vs. 
Germania Ins. Co., 26 Iowa, 54-55; Walsh vs. The A®tna 
Life Ins. Co., 30 Iowa, 133 ; Van Bories vs. The United Life, 
Fire and Marine Ins. Co., 8 Bush., (Ky.) 133.) 

The Common Pleas Court on the trial of this cause instruc- 
ted the jury “that it devolved on the plaintiff to show that 
consent was given by the company to such other insurance 
and indorsed on the policy sued on, and unless the jury find 
from the evidence that such consent was indorsed on said poli- 
cy sued on, they will find for the defendant.” * This instruc- 
tion assumes that no waiver of the condition in the policy 
could be made by the company, but the jury are told that un- 
less the indorsement of consent was actually made on the poli- 
ey, they must find for the defendant.¥ This instruction was 
clearly wrong, and ignored the whole issues in the case to 
which it referred as made up by the pleadings. It is, howev- 
er said, that this instruction was modified by another instruc- 
tion given by the court ; this upon examination will be found 
to be incorrect ; there is no instruction given by the court that 
could be construed to be a modification of the one above refer- 
red to. There is another instruction which tells the jury that 
if the policy securing the additional insurance had expired be- 
fore the loss, that then, although the consent of the company 
to the same, was not indorsed on the policy, the plaintiff might 
recover. This instruction only applied and could only apply 
to the insurance existing on the property at the time of the 
issuing of the policy sued on, as there was no pretense that the 
subsequently procured policy had expired. And the first instrue- 
tion referred to was complete in itself, and so far as the instrue- 
tion given by the court to which reference is made, differs 
from it, it is merely inconsistent with the other instruction giv- 
en and caleulated to mislead and confuse the jury. 

It is not necessary that any further notice should be taken 
of the instructions given or refused, the case must be reversed 
for the erroneous view taken of the case in the instruction re- 
ferred to. 




































MARCH TERM, 1873. 


Phillips v. Mahan. 








The other Judges concurring the judgment of the Hanni- 


bal Court of Common Pleas is reversed and the cause remand- - 


ed for a néw trial. 


Wa. B. Parties, Defendant in Error, vs. Euizasera J. Ma- 
HAN, Plaintiff in Error, 

1. Limitations, statute of—Note—Partial Payment—Indorsement.—An indorse- 
ment of partial payment, made ona note by the holder without the privity of 
the maker, is not of itself sufficient evidence of a payment to repel a defense 
created by the Statute of Limitations ; but such indorsement made by the con- 
sent of the maker is sufficient. 


Error to Marion Circuit Court. 
Glover §& Shepley, and W. H. Bliss, for Appellant. 


“ A credit given by plaintiff, on an account which would 
otherwise be barred on its face, without proof of payment by 
defendant does not take the debt out of the operation of the 
statute of limitations.” (Taylor & McDonald, 2 Rep. Con. Ct., 
cited in Vol. 4, U. S. Dig., p. 813, § 482.) 

“ The indorsement on a note of part payment, made by the 
holder and uncorroborated by other evidence of payment, is 
not sufficient evidence to take the note out of the statute of 
limitations.” (Connelly & Pierson, 4 Gilm., 108.) 

The following decisions show the strictness with which the 
courts have ruled, touching the question of part payment. 
(Clapp vs. Ingersol, 2 Fairf., 83; Arnold vs. Dowling, 11 
Jarb., S. C., 554; Maskell vs. Pooley, 12 La. An., 661; Wate. 
man vs. Burbank, 8 Mete., 352; McGehee vs. Greer, 7 Por- 
ter, 537; McCullough vs. Henderson, 24 Miss., 92; Anderson 
vs. Robertson, 24 Miss., 389.) 

It is not proof of an oral agreement to enter a part. pay- 
ment, but an actual part payment, which the statute de- 
mands. 


Dryden §& Dryden, for Defendant in Error, 
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Money is not necessary to be used in order to a partial pay- 
ment such as to avoid the statute. The defendant got value 
from the plaintiff, and by the mutual agreement of the par- 
ties the thing to which the agreement related was indorsed 
as a payment on the note. 


Ewrne, Judge, delivered the opinion of the court. 


This suit originated before a Justice of the Peace and was 
founded on a note executed by the defendant to plaintiff, where 
there was a judgment for plaintiff, from which an appeal was 
taken to the Circuit Court,and a judgment being again rendered 
for plaintiff, defendant brings the cause to this court by writ 
of error. 

The defense to the action was the plea of the statute of lim- 
itations. The note sued on was dated January 1, 1858, due 
one day after date, and summons was issued February 27, 
1869. On the note appears a credit as follows, “ by amount 
paid on barrel of flour, $6, March 20, 1859.” The evidence 
tended to prove that after the note was executed, to-wit, in 
the year 1859, plaintiff sold to defendant divers articles of 
merchandise, including sundry barrels of flour, and that the 
defendant executed another note for the amount, being $53 ; 
that afterwards it was “ascertained and agreed between plain- 
tiff and defendant, that the amount of said note was $6 in 
excess of the sum due; that said mistake grew out of the fact 
that defendant was charged by plaintiff with one barrel of 
flour for which she should not have been charged, and the val- 
ue thereof was embraced in said note; that afterwards, to-wit: 
n 1860, it having been ascertained and agreed between plain- 
tiff and defendant, that said note for $53 was for $6 more 
than it should have been, plaintiff proposed to defendant that 
the said excess of $6, should be credited on the note sued on 
in this cause, and that defendant consented thereto, and that 
such credit was according to such agreement indorsed on the 
note sued on by the plaintiff. 

The court instructed the jury at the instance of plaintiff to 
the effect, first, that if the defendant at any time, within ten 
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years prior to the institution of this suit, paid to the plaintiff 
any portion of the note sued on, on account thereof, the ver- 
dict on the issue would be for the plaintiff, and, 

Second, that if the plaintiff was indebted to the defendant, 
and within ten years before this suit was brought, it was agreed 
between plaintiff and defendant that the indebtedness of de- 
fendant should be discharged by making it a payment and 
credit on the note sued on, and that plaintiff did within the 
time aforesaid, make the discharge and accept it as payment | 
and give it as a credit on the note sued on,then the verdict ought 


to be for plaintiff. 

This is not a case where the mere indorsement of a credit 
on the note is relied on to take the case out of the operation 
of the statute. Such an indorsement of partial payment made 
by the holder of the note, without the privity of the maker, 
is not of itself sufficient evidence of payment to repel a de- 
fense created by the statute of limitations. (Rosebaum vs. | 
Billington, 17 Johns, 182; 4 Pick., 110.) But no such theory 
was presented by the instructions given at the instance of | 
plaintiff. On the contrary, the jury were told that no effect | 
could be given to a mere indorsement of a credit on the note i 
unless it was the result of an agreement between the parties, . 
that it was to be a discharge to that extent of the debt due the | 
plaintiff from the defendant, and accepted as such by the | 
plaintiff. There was evidence tendered to prove these facts, | 
and the question whether there was such an agreement or not 
respecting the credit, was properly submitted to the jury. 

Judgment affirmed. The other Judges concur. 


Srare or Missourt, Respondent, vs. James Rocurorvg, ef al., 
Appellants. 
1. Practice, criminal—Informations—Definiteness.—A criminal information should 


be sufficiently definite to put the defendant in possession of the charge for 
which he is held to answer. 





















ST. LOUIS. 


State v. Rochforde et al. 








Appeal from St. Louis Court of Criminal Correction. 


Mauro and Laughlin, for Appellants. 


The complaint does not sufficiently describe the offense. 


R. S. McDonald, for Respondent. 


The complaint sets forth the offense charged, fully and 
clearly according to the language of the Statute. (W.S., 
p- 496.) 


Waener, Judge, delivered the opinion of the court. 


The defendants moved to dismiss the information in this 
case, because the same was insufficient, and afterwards moved 
in arrest of judgment for the same reason, both of which mo- 
tions were overruled. The ruling of the court on these motions 
constitutes the only question for our consideration, as the re- 
cord discloses no other point of law saved. The information 
is not only inartificially drawn, but it is absolutely wanting in 
certainty. It alleges that the defendants, wickedly devising 
and intending to defraud and prejudice the St. Louis Gas 
Light Company, conspired and confederated and agreed to- 
gether, fraudulently and feloniously to commit larceny by 
stealing, taking and carrying away the property, goods and 
chattels of the said company, and that in pursuance of said 
conspiracy, they unlawfully and feloniously altered, changed 
and tampered with a certain gas meter, the property of the 
said company, with the intent to steal, take and carry away 
certain valuable property and goods of the company. 

The information, it will be observed, does not specify any 
particular property or goods that the defendants conspired to 
steal, or that they intended to take or carry away. They are 
charged with altering and tampering with a gas meter, but it 
is not alleged that they either took the meter or the gas. It 
is averred that they intended to take certain property, but 
what property is not designated. There is nothing here suf- 
ficiently definite to put the defendants in possession of the 
eharges for which they were held to answer. 

The information is founded upon the statute, (1 W.S., p. 496, 
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§ 29,) defining conspiracies, and assessing punishment for the 
same. But the 30th section of the act provides that no agree- 
ment, except to commit a felony upon the person of another, 
or to commit arson or burglary, shall be deemed a conspiracy, 
unless some act besides such agreement be done to effect the 
object thereof, by one or more of the parties to such agree- 
ment, 

The charge in the present case does not come within either 
of the above enumerated exceptions. It was not for commit- 
ting a felony upon the person of another, nor was it for arson 
or burglary. There is no allegation that the defendants did 
any act in reference to any specific property. 

The judgment should be reversed and the information dis- 
missed. The other Judges concurring 





Boatrmens’ Savines Instrrurion, Respondent, vs. Isat 
Forsxs, e¢ al., Appellants. 


1. Practice, civil—Defenses, withdrawal of.—A party to a suit may at any time 
withdraw any defense set up by him. 


to 


. Practice, civil—Pleadings—Notes—Sureties—Allegations,—When a party sets 
up as a defense against a note that he signed it as surety, he must state the 
name of the principal. 

3. Practice, civil, Pleadings—Sureties—Notes, Extension of—Payments—Pre- 
sumptions.—W here in the plaintiff's petition on a note it is alleged that pay- 
ments were made after maturity, and the defendant claiming to be a surety al- 
leges that the note was extended without his consent, but does not deny the 
payments, such failure to deny the payments is a presumption that they were 
made with his knowledge and consent, and will amount to aratification of the 
agreement to extend the time of payment. 


Appeal from St. Louis Circuit Court, 
John Wickham, tor Appellants. 
I. Where several parties, all apparently makers, sign the 
same note, parol evidence is admissible to show that one signs 


as principal and the others as sureties. (Parsons on Notes 
and Bills, 233, note a; Garrett, e¢ al., vs. Ferguson’s Adminis- 
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trator, 9 Mo., 128, 129; Scott vs. Bailey, 23 Mo., 147, 150; 
Smarr vs. Schnitter, 38 Mo., 481.) 

II. The Court erred in refusing to permit appellant to 
strike out portions of his answer. 

Lackland, Martin and Lackland, for Respondent. 


The affidavit fora continuance states that defendant, Parker, 
expected the witness Downing to prove that the note sued on 
was executed and discounted for the benefit of the Philhar- 
monie Society, and that defendant Parker signed the same 
for the accommodation of said Society ; and was properly over- 
ruled, because the Philharmonic Society was not a party to 
the note. 


Avams, Judge, delivered the opinion of the court. 


This was an action on a promissory note for sixty-six hun- 






















dred and seventy-eight dollars and fifty-seven cents. 

The petition alleged that the plaintiff was a corporation 
duly created under the laws of this State, and that the defend- 
ant duly executed the note sued on to one William Downing, 
who negotiated and transferred the same to plaintiff. The pe- 
tition states that on the 18th day of August, 1869, there was 
paid on the note three thousand dollars, and also a payment 
of one thousand dollars on the 23rd of September, 1869, and 
claimed judgment for the balance and interest. 

Several of the defendants filed separate answers denying 
the existence of the plaintiff as a corporation, and denying the 
transfer of the note to plaintiff, and claiming other credits not 
allowed by the petition. 

The defendant, George W. Parker, by an amended answer 
denied the existence of plaintiff as a corporation, and denied 
the transfer of the note to plaintiff, and also set up as a de- 
fense, that he was only surety upon the note, but did not state 
that any of the parties to the note were principals, nor for 
whom he was surety. He further alleged, that without his 
knowledge or consent the plaintiff made an agreement with 
the principal debtor and some of the co-sureties by which the 
time of payment of the note was extended for four months 
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from the 26th of February, 1868, to the 29th of June, 1868, 
and afterwards made another extension in the same way from 
the 29th of June, 1868, to the 2d of July, 1869. 

The replication denied that defendant, Parker, was only 
surety, and alleged that he signed the note as principal with 
the other defendants, and denied the plaintiff had any know)l- 
edge that he was surety, and admitted the alleged exten- 
sions, but charged that they were made with the knowledge 
and consent and at the request of Parker. 

A verdict and judgment were given against the defendants 
for the balance of the note, from which the defendants appeal- 
ed to the General Term, where the judgment at Special term 
was affirmed, and an appeal taken to this Court. 

The defendant, Parker, offered to withdraw that part of his 
answer denying the legal existence of the plaintiff and the 
transfer of the note, so that he might have the opening and 
conclusion before the jury. The Court refused to permit him 
to do this, and this action of the Court is relied on here to re- 
verse the judgment. 

We think that the defendant may at any time withdraw 
any defense set up by him, but the refusal of the Court in this 
case to suffer this to be done did not in any manner operate to 
the injury of the defendant, Parker, as the separate answers of 
the defendants put the same matters in issue, and consequent- 
ly gave the plaintiff the right to open and conclude the argu- 
ment before the jury. 

When the case was called for trial the defendant, Parker, 
applied for a continuance on the ground of the absence of a 
witness, by whom he alleged he expected to prove that he ex- 
ecuted the note in suit with the other defendants at the re- 
quest and for the accommodation of the Philharmonic Society; 
and that the time of payment of the note had been extended 
as stated in his answer, without his knowledge or consent. 
This motion for a continuance was overruled, and the defend- 
ant excepted. On the trial of the case he offered to prove 
the same facts by other witnesses, and the Court ruled out the 
evidence. There is no pretense here that the Philharmonic 
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Society, whether it was a corporation or a private co-partner- 
ship, was a party to this note, nor is it claimed that either 
of the signers of the note was a principal and the others his 
sureties. The defendants, so far as the record or the proof 
given or offered shows, stood toward each other, and as to the 
payee or holder of the note, as principals. 

In giving this note the defendants may have loaned their 
credit to the Philharmonic Society, but as to the creditor or 
holder of the note they are all principals. 

But even if the defendants under any view of the case 
might be treated as mere sureties, this fact was not prop- 
erly pleaded. The answer does not allege who was the prin 
cipal for whom the defendant, Parker, engaged as surety. 
Besides, the petition sets forth payments as having been made 
to large amounts soon after the expiration of the time of the 
alleged extensions. These payments are not denied and the 
presumption therefore is, that they were made by all the de- 
fendants or by their consent and knowledge. This being the 
ease, such payments would amount to a ratification of the 
agreements to extend the time of payment, and therefore if it 
be conceded that the defendant, Parker, was a mere surety, 
he could not claim a release by reason of extensions of time 
of payment which he had thus ratified. I find no error in the 
record sufficient to reverse the judgment. 

Judgment affirmed. The other Judges concur. 


Bantuemy Kortrzenporrer, Plaintiff in Error, vs. Tae Crry 
oF Sr. Louis, Defendant in Error. 

1. Practice, Civil, Pleading—Answer—Traverse of allegations of petition. — 

When the new matter set up in the answer amounts to a complete defense to 

the suit, it is not necessary to traverse any of the allegations of tne peti- 


tion. 


Error to St. Louis Circuit Court. 
W. H. H. Russell, for Plaintiff in Error. 
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The answer must specifically and separately deny the mat- 
ters intended to be put in issue. (Dare vs. Pacific R. R., 31 
Mo., 480; W. S., 1015.) 

A defendant cannot have two answers pending in the same 
case, one principal and the other supplementary. (Nedvidek 
vs. Myers, 46 Mo., 600.) 


E. P. McCarty, tor Defendant in Error. 


I. The Statute contemplates the possibility of a supple- 
mental answer as distinguished from an amendment, and if 
supplementary there must remain something to which it is a 
supplement. (W. S., 1035, § 10.) 

II. The supplemental answer by itself constitutes a perfect 
defense to the plaintiffs suit. 


Apams, Judge, delivered the opinion of the court. 


This case is here on a demurrer to the defendant’s answer 
which was overruled at Special Term and this judgment affirm- 
ed at General Term. 

The action was for the amount of compensation for a lot 
which the City of St. Louis had proceeded to condemn for a 
public street, and the amount assessed, being $4,600.00, was 
placed in the Treasury, and a warrant drawn on this fund in 
favor of the plaintiff. The city refused to pay the warrant, 
and this suit was brought to enforce the collection. 

The defendant first filed an original answer, denying all the 
allegations of plaintifi’s petition,and alleging that one Williams/ 

claimed to be the owner of the lot and claimed the compen; 
sation money as his, and asked that he might be made a party 
for the purpose of interpleading so that the defendant might 
know to whom the money might be paid with safety. 

At a subsequent term of the Court the defendant filed 
what is called a supplemental answer, alleging in substance, 
that since the commencement of this suit Williams had ob- 
tained a decree for the title to caid lot to be vested in him on 
the payment of $1,000.00 in gold, to be deposited with the 
clerk for the plaintiff, and that the plaintiff had in fact receiv- 
ed the $1,000.00 so deposited. To this supplemental answer 
the demurrer referred to was filed. 
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It is urged here that this answer forms no defense to the 
plaintiffs petition, because all the facts in the plaintiff's peti- 
tion are not denied. 

The law is, that any amendatory or supplemental answer 
must be complete of itself, and that when itis filed it amounts 
to an abandonment of any or all previous answers. It is not, 
however, necessary to constitute a complete defense to plain- 
tiffs petition, that all the material allegations should be con- 
troverted. It is sufficient that the amendatory answer relied 
on sets up new matter constituting a bar to the plaintiff's 
claim. All material allegations in the petition not denied by 
such answer for the purposes of the pending case must be tak- 
en as true. Conceding this to be so, did the new matter relied 
on in the supplemental answer, bar the plaintiffs claim to the 
compensation for the condemned lot ? 

Although when there is sufficient security of the compen- 
sation for condemned property, it may be said, that the owner 
is entitled to recover of the city the amount of such compen- 
sation, and the city is entitled to the property ; yet until the 
compensation is actually paid, a complete title does not pass. 

So when the plaintiffs title to the lot was decreed to Wil- 
liams, the proceedings for condemnation were still in fierd, 
that is to say, the condemnation money had not been paid, 
and it took the place of the lot,and became the property of 
Williams to be paid to him instead of the plaintiff. 

The supplemental answer without any reference to the 
original answer, in my judgment fully states this defense, and | 
asit was a complete defense of itself, it was not necessary 
in that there should also have been a denial of any of the 
material allegations in the petition. 

Judgment affirmed. The other Judges concur 
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Fourru Nationa Bank or Sr. Louis, Respondent, vs. Frep- 
ERICK W. Hevscuxn, e¢ a/., Appellants. 

1, Bills of Exchange and Promissory Notes—Protest—Indorsers—Due dili- 
gence—Questions of Law and of Fact.—W hen the facts are agreed on, due dili- 
gence in making a demand of payment is a question of law; when the facts 
are not agreed on, it is a mixed question of law and fact. 

2. Bills of Exchange and Promissory Notes—Protest—Partnership, dissolution 
of—Notice.—A partnership, though dissolved, is still in existence so far as the 
question of demand and protest of their negotiable paper, and notice thereof 
is concerned ; and a demand madg on one of the partners, or made at a place 
which one of the partners said was their place of business, is good. 


Appeal from St. Louis Circuit Court. 
Hitchcock, Lubke and Player, for Appellants. 


“Service of notice of protest by a notary through the hands 
of a clerk,” without stating the nature of that notice, and es- 
pecially that the indorser is looked to for payment, is not “ suf- 
ficient to charge the indorsers.” (34 Mo., 575). If the makers 
of the note had changed or given up their places of business, 
a demand at their old place of business or late place of busi- 
ness would be insufficient. ( McGruder vs. Bank, 9 Wheat., 
598 ; Anderson vs. Drake, 14 Johns., 114; Reid vs. Morri- 
son, 2 Watts & Serg., 401.) 


Finkelnburg and Rassieur, for Respondent. 


Actual demand is not necessary in all cases, but there must 
be proof of either an actual demand or of due diligence, and 
the latter is sufficient to hold the indorser. (Parsons on Bills, 
Vol. 1, pp. 443 and 457 ; Story on Notes, § 264; Holtz vs. Bop- 
pe, 37 N. Y., 634; Plahto vs. Patchin, 26 Mo., 390; Rawdon 
vs. Redfield, 2 Sand., 178.) The notary may act upon the best 
information he can get, although it be uncertain. (Harris vs. 
Robinson,4 How. U. 8., 346 ; Bartlett vs. Isbell, 31 Conn., 296.) 

What is due diligence is a question of law, to be fixed by 
an instruction of the Court upon the circumstances of each 
ease. (Linville vs. Welch, 29 Mo., 203 ; Bank of Columbia vs. 
Lawrence, 1 Peters, 578; Harris vs. Robinson, 4 How. U. 8. 
336; Ransom vs. Mack, 2 Hill, 587.) 

If a firm has dissolved and has no place of business as a 
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firm, then a demand at the place of business of either one of 
the partners is sufficient. (Story on Notes, § 239.) 

A demand upon either partner in person is sufficient. (Story 
on Notes, § 239.) 

Avams, Judge, delivered the opinion of the court. 

This was an action on a negotiable promissory note, by the 
plaintiffs, as holders for value before maturity, against the 
makers and indorsers. 

The note was made by a partnership composed of the de- 
fendants, Frederick W. Heuschen, Frederick Krite and Fred 
erick Perschbacker, whose firm name was “Heuschen, Krite 
& Co.” It was executed to the defendant, John H. Schaales, 
who indorsed the same to Wilhelm Ricke, and Ricke to the 
defendant, Frederick W..Heuschen, and he to the plaintiff. 

At the close of the evidence the plaintiff asked the follow- 
ing instructions, which were refused by the Court and excep- 
tions duly saved: 

“1. The Court declares the law to be that service of notice of 
protest by a notary, through the hands of a clerk, is sufficient 
to charge the indorsers, and the notarial certificate verified by 
aftidavit is evidence of such service. ” 

“2. If the Court, sitting as a jury, believe from the evidence 
that at the maturity of the note it was placed in the hands of 
a notary public who during business hours of that day pre- 
sented the same for payment at a place of business bearing 
the sign of Heuschen, Krite & Co.,a place where said firm 
had been doing business for several years and which a person 
in charge thereof then and there represented as the place of 
business of Heuschen, Krite & Co., to which place plain- 
tiff had been directed by one of the partners as their place of 
business about ten days previously, and which the same part- 
ner designated to the notary as their place of business on the 
day of maturity, and that furthermore said notary presented 
said note for payment to F. W. Heuschen, a member of said 
firm, in person on the same day, then there was sufficient de- 
mand to charge the indorsers although the Court may believe 
that a dissolution of said firm had in fact taken place previous 
to the maturity of said note.” , 
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The Court then at the instance of the defendants and 
against the objections of the plaintiff gave the following de- 
elaration. 

“If the makers of the note sued on in this cause had a place 
of business in the city of St. Louis, but the individuals, or 
either of them, composing the firm of Heuschen, Krite & Co., 
resided in the said city of St. Louis, it was the duty of the 
notary to demand payment of said note of the makers thereof 
or either of said makers or at their place of residence or the 
place of business of any one of them.” 

The case had been submitted for trial to the court sitting as 
a jury, and when the Court refused the plaintiffs instructions 
and allowed those of defendants, the plaintiff took a non-suit 
and by leave moved to set it aside, which motion being over- 
vuled he appealed to general terms when the judgment at spe- 
cial term was reversed and the cause remanded, and the defend- 
ants have appealed to this Court. 

On the trial at special term the plaintiff gave evidence tend. 
ing to prove the facts as set forth in the second instruction, 
but failed to give any evidence in regard to the notice by the 
notary’s clerk, and it will be unnecessary to pass upon the 
plaintiff's first instruction. The bill of exceptions shows that 
there were two similar cases tried by the court at the same 
time and the first instruction may have had reference to the 
other case. 

The indorsers of a negotiable note are only liable in case 
due diligence has been used to make a demand of payment # 
from the makers and due notice given to them in case the 
note is dishonored. 

Where the facts are agreed on, due diligence in making a 
demand is a question of law; but when the facts are not 
agreed on, the question of due diligence becomes a mixed 
question of law and fact. That is, the jury are to find the 
facts and the Court is to pronounce the law upon the facts as 
they may be found by the jury. The usual way is to state in 
the instruction hypothetically the facts to be found from the 
evidence by the jury, and to pronounce upon those facts so to 
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be found, the conclusion of law resulting therefrom. This 
mode was pursued in the second instruction asked by the 
plaintiff. The evidence strongly tended to prove the facts as 
hypothetically put in that instruction. Those facts, if found 
to be true, in my judgment, as a matter of law, constituted due 
diligence in making a demand of payment on the makers of 
the note so as to fix their responsibility so far as such demand 
was necessary. A personal demand of payment on one of the 
parties was sufficient, although such demand may have been 
made after the dissolution of the tirm ; or a demand made in 
good faith at the late place of business of such firm, made on 
infermation, whether true or false, received from a member of 
the firm that such place was the proper place to make the de- 
mand, would constitute due diligence. A partnership, al- 
though dissolved, must be treated as still in existence so far 
as the question of demand, protest and notice is concerned, 
and the acts of one partner in such case must be considered as 
binding on all the others. Therefore the facts indicated in 
plaintiffs second instruction constituted not simply due, but 
extraordinary diligence in making demand of payment of the 
makers of the note. 

The instructions given at the instance of the defendants did 
not cover the whole case as made by the plaintiff. The plain- 
tiff had the right to have his case as made by the evidence 
presented by a proper instruction. 

The judgment at General Term will therefore be affirmed. 
The other Judges concur. 





oO 


Wma. O’Remty, Appellant, vs. Ertsworrn Mitier, Res- 

pondent. 

1. Trusts and Trustees—Deed of Trust, sale under—Injunction—Damages, 
release of —Cestui que trust.—In a suit for damages on an injunction bond, 
given to prevent the sale of land under a deed of trust, the cestui que trust is 
the only person damaged by the injunction, and he alone can execute a release 


for the damages. 
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Appeal from St. Louis Circuit Court. 

H. A. Clover, for Appellant. 

Bakewell § Farish, for Respondent. 

The beneficiary was not a necessary party defendant to the 
injunction suit; the trustee fully represented him and had 
power to enforce any claim for damage. (Ashton vs. Atlantic 
Bank, 3 Allen, 217; N. J. Franklinite Co. vs. Ames, 1 Beasley, 
507; Shaw vs. Norfolk Co. R. Rd., 5 Gray, 170, 171.) 

If the release be made by the trustee or other party having 
the legai interest, it can be set aside if to the prejudice of the 
party beneficially interested and made without his consent. 
(2 Parsons Cont., p. 123, note t, and p. 221 and note; 1 Par- 
sons Cont., 22 and note.) 

Apams, Judge, delivered the opinion of the court. 

The facts of this case as presented by the record are, that 
the defendant, Miller, was trustee in a deed of trust to secure 
the payment of several promissory notes, of which Frederick 
Saugrain was the holder as assignee thereof. The deed of 
trust covered lots of ground in the city of St. Louis, and was 
executed by the plaintiff, O'Reilly, who had given the notes. 

Saugrain, the beneficiary, had caused the trustee, Miller, to 
advertise the lots for sale to pay the notes, and this suit was 
commenced to restrain the proceedings of the trustee and to 
enjvin the collection of the notes in that way, on the alleged 
ground that the notes had been paid off. A temporary in- 
junction was awarded, and the usual injunction bond execu- 
ted. On the trial of the case the injunction was dissolved, and 
thereupon, in the name of Miller, the trustee, the beneficiary 
filed a motion to have the damages assessed growing out of 
the injunction. On the trial of this motion evidence was 
given of the damages sustained by Sangrain the beneficiary, 
and the proof showed that he had sustained damages to the 
amount of $114.00 by reason of the injunction, and there- 
upon plaintiff read in evidence a release which had been given 
by the trustee, Miller, for all damages occasioned by the injune- 
tion ; which release had been given without the consent of 
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Saugrain, the beneficiary, and for the consideration of ten dol- 
lars. The case being submitted without a jury, the Court dis- 
regarded this release and assessed the damages at $114.00, and 
gave judgment for that amount on the injunction bond against 
the plaintiff and his sureties. After an ineffectual motion 
for a new trial by the plaintiff and his sureties, they have 
brought the case here by appeal from the judgment of the 
general term affirming the special term. 

Although the beneticiary was not on the record as a party, 
the proceedings and evidence show that the defense of the in- 
junction suit was for his benefit alone and carried on at his ex- 
pense. The truth is, that the damages sustained by means of 
the injunction really belonged to the beneficiary as an inci- 
dent to his debt, and the trustee had no interest in them any 
more than he had in the notes secured by the trust. He was 
a mere naked trustee holding the legal title for the purposes of 
the trust, and he had no authority in a proceeding like this to 
release the debt or the incidents. 

The fact that the suit was defended in his name gave him 
no authority to release the beneficiary’s interests without his 
consent. The beneficiary might have been made a party de- 
fendant, but the omission to do so ought not to deprive him 
of any of his rights under the deed of trust, or of any dam- 
ages suffered by him by reason of the injunction. 

Our Statute concerning mortgages and deeds of trust (2 
W. S., 956, § 14,) has wisely provided, that a trustee cannot 
enter satisfaction of or release a deed of trust without joining 
with the beneticiary. Whether this statutory provision covers 
the case under review, it is unnecessary to decide. It is suffi- 
cient that the record shows that the suit was defended for the 
beneficiary alone, and not.for the trustee, and this fact was 
known to the party who procured the release and therefore it 
is inoperative as to the beneficiary, and as his rights alone 
were affected by the release, the Court very properly disre- 
garded it in assessing and rendering judgment for the dam- 
ages. 


Judgment affirmed. The other Judges concur. 
Fo > 
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Harrier O. Cuisnoim, Respondrix, vs. Nar. Carrrot Lirz 
Ins. Co., Appellant. 
1. Insurance—Policies—Consideration—Contracts of marriage.—A woman en- 
gaged to be married to a man, has an insurable interest in his life. 
Appeal from St. Louis Circuit Court. 
TTenderschott and Chandler, for Appellant. 


A life policy is not one of indemnity. (Dally vs. The In- 
dia and Life Assurance Company, 15 Com. Bench., 364.) 

The act of 4, Geo. III, Chap. 45 is declaratory of the Common 
Law. (Bunyon on Life Ins., 19; Ruse vs. Mutual Benefit, 
1 Bigelow, 472. 

The plaintiff had no insurable interest in the life of Clark. 
All of the American cases agree that there must be some in- 
terest. 

The following cases show a direct pecuniary interest. 
Mutual Life Ins. Co. vs. Johnston, 1 Bigelow, 327; Hoyt 
vs. N. Y. Life Ins. Co., Id., 497; Am. Life Ins. Co. vs. Rob- 
ert Shaw, Id., 665; Rawls vs. American Life Ins. Co., Id., 
549 ;) Bevin vs. Conn. Mut., Id., 19; Miller vs. Eagle Life 
Ins. Co., Id., 375; Mitchell vs. Mut. Life Ins. Co., Id., 137; 
McKee vs. Phoenix Ins. Co., 28 Mo., 385; Loomis vs. Eagle 
Life Ins. Co., Id., 175; Mitchell vs. Union Life Ins. Co., Id., 
137; Patton vs. National Loan Fund Ins. Society, 1 Bigelow, 
409; Mutual Life Ins. Co. of N. Y., vs. Wager, Bigelow, 483. 


Isaae T. Wise, tor Respondent. 


I. There is no statute in this State touching this contract, and 
therefore this isa contract at common law and valid. (Bunyon 
on Life Insurance, 18, note b., Jd. 21, § 6; Lord vs. Dall, (12 
Mass.. 115); Bigelow’s Life and Accident Reports, 1 Vol. 
154. 328,374; Miller vs. E. G. and H. Co.,2 E. D. Smith, 
290; Trenton Life, &c. vs. Johnson, 4 Zabriskie, 576; Shan- 
non vs. Nugent, Hayes’ Irish Rep., 537; Dalby vs. India and 
London Life Ins. Co. 28; English Law and Eq., 28 312; 
Campbell vs. N. E. Life, 98 Mass., 381.) 

II. Even if an insurable interest was a necessary pre-requisite 
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to the validity of the contract, the matrimonial contract be- 
tween plaintiff and the person insured, was amply suflicient. 

The certainty or probability, direct or incidental, of pecu- 
niary benefit to the living, or pecuniary loss or damage to any 
one by the death of another, gives an insurable interest. (Phil- 
lips on Ins. C. 3, § XIV; Phila. Life Co. vs. Amer. Life Co., 
23 Penn. St., 65; Loomis vs. Eagle Life, 1 Bigelow, 175; 
McKee vs. Phoenix Ins. Co., 28 Mo., 384; Miller vs. Eagle, 
Life Ins. Co., 1 Bigelow, 394.). 

Waener, Judge, delivered the opinion of the court. 


The main error assigned and relied upon for the reversal of 
this case, is the action of the court in refusing to declare that 
the plaintiff had no such insurable interest in the life of the 
person insured, as would entitle her to recover. 

The record shows that there was a contract of marriage ex- 
isting between plaintiff and Robert Peel Clark, and that on 
the 17th day of July, 1869, the defendant made and delivered 
to plaintiff its policy of insurance whereby it insured the life 
of the said Clark for the term of his natural life, for the sum 
of five thousand dollars. The policy was issued and deliver- 
ed to plaintiff and made payable to her as the intended wife 
of Clark, she paying the annual premium of ninety dollars and 
twenty cents. The first premium was duly paid by her, and 
on the 12th day of January, 1870, whilst the policy was in 
full force, but before the contemplated marriage had been sol- 
emnized, Clark died. 

What interest or whether any is necessary in the life of the 
person insured to support the contract of insurance is left in 
some confusion by the adjudged cases, as the authorities are 
contradictory. The leading case of Godsall vs. Bolden, (9 
East, 72) was decided on the principle that a contract of life 
insurance was simply a contract of indemnity, not only re- 
quiring an interest in the assured, in order to give it a valid- 
ity at its inception, but continuing good only so far as it was 
rendered so by the permanence of such interest. But that 
case was generally received with great dissatisfaction, and the 
insurance offices seldom availed themselves of the decision, as 
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they found it very injurious to their interests to do so. They 
usually paid the amounts of their life insurances, and the de- 
cision was practically disregarded. But the same question 
was subsequently taken to the Exchequer Chamber on Error 
in the ease of Dalby vs. The India and London Life Assur- 
ance Oo., (15 Com. Bench, 364,) and Godsall vs. Bolden, was 
directly overruled. 

There it was held, that the contract of life assurance was 
not one of indemnity, but a mere contract to pay a certain 
suin of money on the death of a person in consideration of 
the due payment of certain annual premiums during his life. 
An insurance on life has in fact very little resemblance to a 
fire or marine insurance. Ina fire or marine insurance the 
particular object is to indemnify against a pecuniary loss, and 
the event upon which the money is made payable is the hap- 
pening of the loss, the terms of the contract being to pay 
whatever is lost, not exceeding a specified amount. But a life 
insurance is a valued policy and a contract to pay a certain de- 
finite sum on the happening of a particular event, which may 





or may not oceasion a pecuniary loss. In England there is a 
statute (4 Geo. IIL, ch. 48,) which enacts in express terms, 
that no insurance shall be made on the life of any person, 
wherein the person for whose use such policy shall be made 
shall have no interest, and that in all cases where the insured 
hath interest in the life, no greater sum shall be recovered or 
received from the insurers, than the amount or value of the 
interest of the insured during such life. But this statute does 
not extend to Ireland, and the courts of that country have 





held in a number of cases, that at the common law, policies of 
insurance are valid without any interest. (Bunyon on Life 
Ass., p. 11; Shannon vs. Nugent, 1 Hayes, 536; Fergusen 


vs. Lomax, 2 Dru. and War., 120; Scott vs. Roose, Long and 
Town, 54; Brit. Ins.Co. vs. Magee, Cooke & Co., [Trish Rep.] 


182.) ° 

In this State we have no statute on the subject covering 
this case, and as the policy is not void by the common law, it 
ean only be declared so on the ground that it is against public 
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policy. There is nothing to show, that the contract was a mere 

ragering one, or that it is in any wise against or contrary to 
public policy. In McKee vs. The Pheenix Ins. Co., (28 Mo., 
383.) it was held that where the life of a husband was insured 
for the benefit of the wife, the policy was not necessarily de- 
termined by the wife’s obtaining a divorce from the husband, 
that she might still have an insurable interest in the life of 
the divorced husband, that would support the policy. In Low 
vs. Dall, (12 Mass., 115,) the plaintiff was a young female 
without property, and had been for several years supported 
and educated at the expense of her brother, who stood toward 
her in the attitude of a parent. He effected a life policy for 
her benefit, and it was decided that she had an insurable inter- 
est in his life. Parker, C. J.. who wrote the opinion of the 
court, said: “ But it is said the interest must be a pecuniary 
legal interest, to make the contract valid, one that can be no- 
ticed and protected by the law; such as the interest which a 
creditor has in the life of his debtor, a child in that of his par 
ent, &c. The former case indeed of the creditor, would leave 
no room for doubt. But with respect to a child, for whose 
benefit a policy may be effected on the life of a parent, the 
interest, except the insurable one which may result from the 
legal obligation of the parent to save the child from public 
charity, is as precarious, as that of a sister in the life of an af- 
fectionate brother. For if the brother may withdraw all sup- 
port, so may the father except as above stated. And yet a 
policy effected by a child upon the life of a father, who de- 
pended on some fund terminable by his death to support the 
child, would never be questioned, although much more should 
be secured than the legal interest, which the child had in the 
protection of his father. Indeed we are all satisfied, that the 
interest of plaintiff in the life of her brother is of a nature to 
entitle hgr to insure it. Nor can it be easily discerned, why 
the underwriters should make@his a question after a loss has 
taken place, when it does not appear that any doubts existed 
when the contract was made, although the same subject was 
then in their contemplation.” 
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This case establishes the principle, that an uncertain interest 
in the life of the person insured is sufficient to support and up- 
hold a policy in favor of another for whose benefit it was ta- 
ken. The brother supported and educated the sister, but he 
was under no legal obligations to do so, and he might have 
withdrawn that support at any time, 

In a well considered case, (The Trenton Mut. Life and Fire 
Ins. Co. vs. Johnson, 4 Zab., 576) the point has been directly 
decided, that it is not necessary for the plaintiff to prove an 
insurable interest in the life insured, and that if any interest 
were necessiry, it need not be such as to constitute any direct 
claim upon the insured, but it would be sufficient if any indi- 
rect advantage might result from the life. 

There was no statute in New Jersey when this decision was 
made, prohibiting such insurances, nor is there any here. The 
insurance was not a mere wagering contract and therefore can- 
not be said to contravene any principle of public policy. 
The plaintiff had an interest in the life of Clark, a valid con- 
tract of marriage was subsisting between them. Had he lived 
and violated the contract she would have had her action for 
damages. Had he observed and kept the same, then as his 
wife she would have been entitled to support. In my opinion 
she had such an interest as was entirely sufficient to render 
the contract valid. The defense in this case is devoid of mer- 
it, and is not creditable to the defendant making it. There is 
no pretense that there was any concealment of facts at the 
time of making the contract. Upon the facts there was no 
hesitation in entering into the agreement and obtaining the 
premium and issuing the policy. Had the defendant been as 
willing to observe and fulfill its obligations as it was to re- 
ceive premiums, then this case would have never occupied the 
time of the courts. 

The judgment should be affirmed, all the Judges concur- 


ring. 
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In matrer oF Perrrion or Wm. Powers, B. B. Kiticutren, 

et al., Appellants. 

1. Taxes for schools—County Courts—Correction of assessments.—County 
Courts have no power to alter the assessment of taxes to build school-houses, 
merely on the alleged ground that the school-house was unnecessary ; the de- 
cision of that question is left to the local directors. 


Appeal from St. Louis Circuit Court. 
Bakewell §& Farish, for Appellants. 
7. G. C. Davis §& Clopton, tor Respondent. 
Waener, Judge, delivered the opinion of the court. 


The petitioners presented their application to the County 
Court of St. Louis county, praying to be relieved from an al- 
leged erroneous assessment made by the local directors of the 
sub-district of which they were inhabitants, for the erection 
of a school house. 

The County Court dismissed the case on the ground that it 
possessed no jurisdiction over the same, and its judgment was 
affirmed in the Cireuit Court. 

The main ground stated in the petition is, that the erection 
of a new school house was unnecessary, but it nowhere appears 
that the local directors exceeded their powers. The school 
law provides, that the local directors shall have power to erect, 
when they deem it necessary. a suitable school house in their 
sub-district, returning an estimate for this purpose to the town- 
ship clerk, which shall be assessed upon and collected from tax- 
able property in said sub-district in the same manner as other 
estimates for school purposes, but no estimates for building 
purposes shall exceed two per cent. of said taxable property, 
unless a greater per cent. shall be ordered by a majority of the 
voters of such sub-district present and voting at such meeting. 
(2 W.S., 1245, § 6, 1870.) There was no meeting of the vot- 
ers authorizing the act, and no such meeting was necessary, as 
it is not pretended that the estimates amounted to two per cent. 
of the taxable property. 

There are two provisions in the law, and two only, invest- 
ing the County Court with jurisdiction over the matter of er- 
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roneous assessments. The first is in regard to the assessment 
of property for revenue (2 W.8., 1174, § 51, Ed. of 1870,) 
and declares, that the County Court of each county may hear 
and determine allegations of erroneous assessment, or mistakes 
or defects in the description or quality of lands, at any term of 
the court before the taxes shall be paid, on application of any 
person or persons who shall by affidavit show good cause for 
not having attended the County Board of Equalization (Court 
of Appeals) for the purpose of correcting such error, or de- 
fects or mistakes. 

The other section on the subject (2 W. S., 1193, § 61,) relates 
to the collection of revenue, and provides, that the several 
County Courts are authorized and empowered to hear and de- 
termine all allegations of erroneous assessment of lands for 
taxes, and in all cases when it shall appear that lands have 
been erroneously taxed, either by having them taxed to more 
persons than one, or more than once for the same year to the 
same person, or if the land was not subject to taxation, the 
Court shall order the same to be corrected on the books of the 
proper assessor, and shall cause the clerk to make the correc- 
tions on the books in his office. 

There is nothing in this case to bring it within either of the 
above quoted sections. There was no excess of power on the 
part of the local directors, nor any mistake or defects in 
the description or quality of the lands assessed, nor were the 
lands erroneously taxed, either by having them taxed to more 
persons than one, or more than once for the same year to the 
same person, and it is not contended that they were not sub. 
ject to taxation. These are the only cases in which the Coun- 
ty Court has any power or jurisdiction to hear and determine 
questions arising out of erroneous assessments or erroneous 
taxation ; it is therefore manifest that the court had no juris- 
diction of the subject matter, and the judgment below was 
correct and should be affirmed. 

Judgment affirmed. The other Judges concur. 
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Henry Westuvs, Respondent, vs. Frank H. Sprinemeyer, 

et al., Appellants. 

1. Practice, civil—Trial—Instructions—Answer—Mehanie’s lien.—Instructions 
in a trial in a mechanic’s lien suit, alleging that the work was done under two 
contracts, and that the first is barred, although the answer had admitted that 
all the work was done under one contract, are inadmissible. 


Appeal from St. Louis Circuit Court. 
Hitchcock. Lubke and Player, for Appellants. 


The plaintiff in his petition declared upon two distinct con- 
tracts, one being express and the other implied. 

The express contract (the item of $371,) was done more than 
four months before the filing of the lien, and the plaintiff 
could not havea lien for that item. (See Livermore vs. Wright, 
33 Mo., 31.) 


Finkelnburg and Rassicur, for Respondent. 


The pleadings in the cause, admit that the demand of plain- 
tiff arose out of but one contract. 


Avams, Judge, delivered the opinion of the court. 


This was an action by the plaintiff as sub-contractor, on a 
mechanic’s lien. The petition alleges that the plaintiff agreed 
with the original contractor to do all the painting, glazing, 
and furnish all the materials necessary thereto, on a house for 
defendant Boehmen ; for certain specified items of said work, 
he was to be paid three hundred and seventy-one dollars, and 
for the remainder, being extra work performed in completion of 
the contract, he would charge reasonable prices, making a total 
of $413.50. That he completed the work under the contract 
on the 12th of September, 1870, and within four months there- 
after filed his lien, &e. 

The answer denies that the work was completed within 
four months before the filing of the lien, and denies that the 
lien contained a true statement of the account, &c., and sets 
up the further defense that the contractor had given his note 
to the plaintiff, which had been taken in full satisfaction of 
the debt. 
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The plaintiff replied, denying the new matter, and denying 
that the note was taken in satisfaction, and offered to deliver 
up the note. 

Upon the trial the plaintiff gave evidence conducing to prove 
this case in all particulars. The defendants claimed that there 
were two contracts, one for the $371 dollars, and another for 
the extra work, and that the work for the $371 having been 
furnished more than four months before the filing of the lien 
was not covered by the lien, and the defendants asked instrue- 
tions presenting this view of the case, which were refused. 
The instructions were properly refused. The answer admit- 
ted that the work was all done under one contract, and there 
was no ground upon which to base the instruction. 

This point seems to have been an after-thought not raised by 
the pleadings, and yet it appears to have been the main ground 
relied on at the trial, and still there was no proof of two in- 
dependent contracts. 

The case seems to have been fairly put to the jury by the 
instructions, and the verdict and judgment were for the right 
party, and I see no error in the record. 

Judgment affirmed. Judge Sherwood absent. The other 
Judges concur. 


Gorrtms Eyrrman, Respondent, vs. Jonn Surenan, et al., 
Appellants. 

1. Evidence—Witnesses— Opinions, when admissible.—Opinions of witnesses are 
admissible, when the subject of inquiry is so indefinite and general in its nature 
as not to be susceptible of direct proof, or if the witness has had the means 
of personal observation, and the facts and circumstances upon which he bases 
his conclusion are incapable of being detailed so intelligibly as to enable any 
one but the observer himself to form an intelligent conclusion from them, 


Appeal from St. Louis Circuit Court. 
Davis, Thoroughman § Jones, for Appellant. 


Witnesses must give facts and not opinions. (Dickinson 
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Johnson, 24 Ark., 251.) The exceptions to the rule are confined 
to cases where from the nature of the subject of inquiry, facts 
disconnected from opinions cannot be so presented to the jury 
as to enable them to pass upon the question presented. with 
the requisite knowledge and judgment. (Newmark vs. Liver- 
pool Fire Insurance Co., 30 Mo., 160.) 

The opinions of these witnesses were not receivable ‘simply 
because they had seen the work at intervals while it was going 
on. (Robertson vs. Starke, 15 N. H., 109 ; New England Glass 
Co. vs. Lovel, 7 Cushing, Mass., 319; Newmark vs. Liverpool 
Fire Insurance Co., 30 Mo., 160.) 


Henry D. Laughlin, for Respondent: 


Estimates made by witnesses based upon actual observation 
and great familiarity with the work. (Fitzgerald vs. Hayward, 
50 Mo. 516) 


Ewina, Judge, delivered the opinion of the court. 


This was an action to recover a balance of $1,959.40 for 
stone sold and delivered by the plaintiff to the defendants at 
the water-works reservoir on Compton Hill in St. Louis, an ac- 
count of which is set forth in the petition. 

The defendants in their answer deny that plaintiff delivered 
stone in the quantity or of the quality alleged in the peti- 
tion. They allege that they made a contract with the plaintiff 
by which he agreed to deliver stone of a quality, quantity and 
of dimensions particularly set forth in the answer, and which 
should pass the inspection of the engineer. They allege a 
breach of this contract, and that they were compelled to expend 
large sums of money in preparing the stone furni-hed by the 
plaintiff, so as to fit it for the purpose intended. They sef up, 
by way of counter-claim, an alleged indebtedness of plaintiff 
to them in a large sum of money for goods sold and delivered, 
and for material furnished. 

The plaintiff in his reply denies the material allegations of 
the answer. 

There was a verdict and judgment for plaintiff for $2,027.20, 
which being affirmed at general term, the cause is brought to 
this court by appeal. 




















MARCH TERM, 1873. 





Eyerman v. Sheehan et al. 





The ruling of the court assigned for error related to the ad- 
mission of evidence, and the refusal to give the instructions 
asked by the defendants. The original contractors for the work 
on the reservoir, Murphy and Henderson, before completing it 
sub-let a part thereof, being the northern half, to the defend- 
ants, and the plaintiff, who had previously entered into a con- 
tract with M. and H. to furnish stone of the description and 
dimensions stated in the petition, commenced the performance 
of their agreement, and continued to furnish the materials af- 
ter the transfer to the defendants as before. 

The Court permitted several witnesses against the objection 
of the defendants, to give their estimate of the average depth 
or thickness of the broken stone used in said work. 

It appears from the.evidence preserved -in the bill of ex- 
ceptions, that all the witnesses who testified on this subject, 
were connected in some capacity or other with the work, even 
were actually engaged in superintending it, and directing the 
manner of its execution, and from personal supervision and ob- 
servation, had ample data upon which to make their estimate. 

Before giving their opinion they stated the fact, more or less 
specifically upon which it was based. The question was as to 
the quantity of the stone furnished, and as it could not be ac- 
curately measured after it was put down, (so one of the de- 
fendants testified,) the average amount could only be ascer- 
tained approximately by evidence of this character, 

The general rule is, that witnesses must state facts, and not 
their individual opinion, but there are exceptions to the rule 
as well established as the rule itself. When the subject of in- 
quiry is so indefinite and general in its nature, as not to be 
susceptible of direct proof, the opinions of witnesses are ad- 
missible. If the witness has had the means of personal obser- 
ration, and the facts and circumstances upon which he bases 
this conclusion are incapable of being detailed so intelligi- 
bly as to enable any one but the observer himself to form an 
intelligent conclusion from them, he may add his opinion. 

A witness who issuch an expert, may state facts and give his 
estimate of the work upon the facts detailed. (Fitzgerald vs. 
Hayward, et al., 50 Mo., 516.) 
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The instructions asked by the defendant were properly re- 
fused. They were based upon the assumption, that there was 
evidence before the jury tending to prove a special contract 
between the plaintiff-and the defendant for a delivery of stone. 
After a careful examination of the bill of exceptions, I have 
been unable to see any evidence that would warrant the giving 
of the instructions. 

In the testimony of the plaintiff which seems to be mainly 
relied on to show this, there is some allusion to an understand- 
ing as to the delivery of the stone, but it evidently refers to 
his understanding or agreement with Murphy and Henderson, 
for he states and reiterates the statement, that he never made 
any contract or had any understanding whatsoever at any time 
with the defendants. 

Judgment affirmed. The other Judges concur, except 
Judge Sherwood, who is absent. 


Grorce W. Ritey anp Puorse A. Rivry, representatives of 
Wm. P. Srewart, Respondent. vs. Anprew J. Kersuaw, 
Appellants. 

1. Payments—Satisfaction—Part for all—Receipt.—Payment of part of a debt 
or liquidated damages is not a payment of the whole debt, even when the cred 
itor agrees to receive a part for the whole and executes a receipt for the whole, 
except in fair and well-understood compromises carried faithfully into effect, or if 
the payment is in any way more beneficial to the creditor than that prescribed 
in the contract. 


Appeal from St. Louis Circuit Court. 
Samuel WM. Holliday, for Appellants. 


I. A contract under seal may be waived by a parol agree- 
ment or the mode of the discharge of the obligations altered— 
more especially, if the parol agreement shall be executed. 
(Monroe vs. Perkins, 9 Pick., 298; Lattimore vs. Harsen, 14 
Johns 330; Déarborn vs. Cross, 7 Cowen, 48; Richardson 
vs. Cooper, 25 Maine, 450.) 
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II. A debtor may be discharged from his debt without a 
technical release even on payment of a less sum than is due, 
by a parol agreement executed, &c. (Silvers vs. Brittin, 2 
Harrison (N. J.,) 275.) 

III. A party accepting a sum properly tendered does there- 
by compromise his future claim to a large sum, if he takes the 
sum, offered “as all that was due.” (Sutton vs. Hawkins, 8 
Carrington & Payne, 259.) 

Rankin and Hayden, for Respondent. 


Payment of a smaller sum in discharge of a debt calling for 
a larger, is never good unless there is a new agreement with 
new consideration to support it. (Harriman vs. Same, 12 
Gray, 341; Hern vs. Kiehl, 38 Pa. State, 147; James vs, 
Bullett, 2 Littell, 51; Fenwick vs. Phillips, 3 Mete. (Ky.) 88; 
Hall vs. Smith, 15 Iowa, 584 ;3 Parsons on Contracts 618, 686, 
(4th Ed.) 


Waener, Judge, delivered the opinion of the court. 


_ 


This was an action instituted to recover certain rents and 
taxes alleged to be due. The answer set up, by way of confes- 
sion and avoidance, a new agreement between the plaintiff 
and defendant, by which, in consideration of the defendants’ 
paying the rent monthly instead of quarterly as agreed upon 
in the original contract, a smaller sum was stipulatedsto be 
paid, and which was actually paid in full satisfaction and dis- 
charge of all the rents and taxes. The reply denied any such 
new agreement, and averred that the payments which were 
made by the month were not made by or under any such 
agreement, or any agreement that relieved defendant from his 
obligation to pay the rent reserved in the contract. 

Upon the trial the evidence was contradictory, but under 
instructions from the court, the jury rendered a verdict for the 
defendant. The case was then taken to the General Term, 
where the judgment at Special Term was reversed and the 
cause remanded. 

In the progress of the cause the court at the instance of the 
defendant instructed the jury, that if they believed from the 
15—VoL. Lil. 
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evidence that plaintiffs agreed to receive and did receive from 
the defendant a less sum than the rent mentioned in the lease, 
in full satisfaction of the rent mentioned, and also in full sat- 
isfaction of the taxes due under the lease, and that the sums so 
paid by the defendant and received by the plaintiff, were paid 
and received in full satisfaction of the rents and taxes sued for, 
then they should find for the defendant. 

The established rule to be found in all the earlier cases is, 
that the payment of a part of a debt or of liquidated damages 
is no satisfaction of the whole debt, even when the creditor 
agrees to receive part for the whole, and gives a receipt for 
the whole demand. But this rule must be so far qualified, as 
not to include the common case of the payment of a debt by a 
fair and well-understood compromise carried faithfully into ef- 
fect, even if there were no release under seal. Some excep- 
tions to the rule have always been acknowledged, as, if part 
be paid before all is due or in any way more beneficial to the 
creditor than that prescribed by the contract. (2 Pars. on 
Cont. 5th Ed., 618.) These exceptions to the rule are all based 
upon the fact that there is a new consideration for the re- 
lease of the whole debt. Hence, if payment be made in a 
manner collateral to the original obligation, as, if it be paid be- 
fore the day, or be made by a stranger out of his money, or by 
the note of a third person, though a smaller sum is paid than 
the amount of the debt, yet such sum so received in discharge 
of the whole demand isa valid discharge of the whule. But 
giving a receipt in full of all demands, is not conclusive evi- 
dence of actual payment of such demands, as such receipts are 
always open to explanation, and may be controlled by oral 
evidence. 

The instruction asserts the doctrine that a simple agreement 
accompanied by a reception of the money is a suflicient pay- 
ment and discharge of the debt, though a less sum was receiv- 
ed than the whole demand. The essential element of consid- 
eration is entirely ignored and it is for that reason erroneous. 
The declaration asked by the plaintiffs, asserting a counter 
proposition should have been given. 

It has also been argued that improper evidence was admit- 
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ted, but as the objection to its introduction does not specify any 
reason upon which it was founded, we will not notice it. 

The judgment at General Term must be affirmed. All the 
Judges concur, except Judge Ewing who did not sit. 


Joun Swarnson, e¢ al., Respondents vs. Davin H. Bisuop, 
Appellant. 
1. Practice, civil—Cirenit Court—Costs, security for—Time allowed.—When by 
order of court a party is allowed a certain number of days wherein to file se- 


curity for costs, such order refers to calendar days, and not days of the term of 
the court. 


Appeal from St. Louis Circuit Court. 
Slayback §& Haeussler C. and O. Bishop, for Appellant. 


The bond for costs may be filed in vacation, and has been 
even ordered to be filed in vacation, (Brown vs. Ravens- 
croft, 1 Mo., 397.) 


M. Kinealy and R. S. MacDonald, for Respondents. 


Both at Common Law and under the Code the days for fil- 
ing motions for new trial orin arrest of judgment are judicial 
' or sitting days of court. (National Bank of &c., vs. Wil- 
liams, 46 Mo., 18; Wash vs. Randolph, 9 Mo., 142; Hale vs, 
Owen, 2 Salk., 625; Long vs. Hughes, 1 Duvall, (Ky.) 387.) 
And this court has declared that this is the rule in all cases in 
which papers have to be filed or in which the act is to be per- 
formed in court. (Wash vs Randoph, 9 Mo., 145.) 


Avams, Judge, delivered the opinion of the court. 








This was an action for false imprisonment brought to the 
June Term, 1871 of the St. Louis Circuit Court. 

The defendant filed a motion to rule the plaintiffs to secur- 
ity for costs on the ground that they were insolvent and un- 
able to pay them. This motion, by consent of parties, was 
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sustained on the 30th day of June, 1871, and the court made 
an order requiring security to be given in thirty days. 

On the 4th of December, 1871, the court on motion of de- 
fendant dismissed the cause for the reason that the plaintiffs 
had failed to file security for costs, and the plaintiffs thereup- 
on filed a motion to set aside the judgment of dismissal upon 
the alleged ground that the thirty days time given to file se- 
curity had not elapsed; this motion was overruled and the 
plaintiffs appealed to general term where the judgment at 
special term was reversed, and from this judgment of reversal 
the defendant has appealed to this court. 

The only point raised and discussed here is, that the thirty 
days time given to file security for costs, meant days in term 
whilst the court was in actual session, and that as a term of the 
court had lapsed, the thirty days allowed by the rule had not 
expired when the cause was dismissed. 

The second section of the act concerning costs (W. S., 342,) 
in my judgment does not admit of this construction, The 
first section in regard to actions by non-residents, &c., requires 
security for costs to be filed with the clerk before the institu- 
tion of the suit. The second section simply requires the un- 
dertaking to be filed without specifying how it shall be filed, 
whether in term time or with the clerk in vacation. The 
meaning of this is, that if the bond be filed in term, the filing 
must be indorsed on the paper and entered on the minutes, 
and if filed in vacation a simple indorsement on the paper to 
that effect by the clerk will be sufficient. This has been the 
universal practice so far as I know, and in regard to pleadings 
this mode is expressly recognized by the practice act. (See 27 
W.S., 1018; Wash vs. Randolph, 9 Mo., 145.) 

When the undertaking is presented, the clerk must file it ; 
he has no discretion and merely acts in a ministerial capacity. 
If the security given proves to be insufficient, it would not be 
a compliance with the rule, and the court might on motion dis- 
miss the cause for that reason. 

Here the plaintiffs, as a matter of law and without offering 
to file security, demanded thirty days in term to comply with 
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the rule. In my opinion the court at special term very pro- 
perly refused to comply with this demand. 

The judgment of the general term is reversed. The other 
Judges concur. 


Joun Moran, Respondent, vs. Jemma Linvett, eé¢ al., Appel- 
lants. 


1. St. Louis, city of —Ordinances—Improving streets—Charter.—The City Coun- 
cil of St. Louis passed an ordinance directing the City Engineer to have a 
street graded, &c., according to law, and already an ordinance existed defining 
the manner of doing such work, &. Held, that this ordinance is valid. [Shee- 
han vs. Gleeson, 46 Mo., 100, affirmed. ] 

2. St. Louis, city of—Charter—Improving streets—Vicinity of the property.— 
A property owner cannot refuse to pay the special tax for street improvements, 
because the centre of the street is improved, but the improvements do not ex- 
tend to the sidewalk, The city authorities are the proper judges of how much 
it is necessary to do. 

Appeal from St. Louis Circuit Court. 
Wilbur F’. Boyle, tor Appellants. 


I. When the ordinance 6,599, was passed, Grand Avenue 
had not been opened to the width of 120 feet as required by 
ordinance 6,126; and the charter prohibits the City Council 
from grading, paving or macadamizing any street or avenue 
“not established and opened according to law and ordinance.” 
(Sess. Acts 1867, p. 71, Act 8,§ 1; Dillon on Mun. Corp. 
p. 367. 

II. The charter required that the ordinance authorizing this 
work should prescribe the eatent, dimensions, material and 
manner of doing it. (Sess. Acts 1867, p. 73, § 9; Murphy 
vs. Clemens, 43 Mo., 395; Haegele vs. Mallincrodt, 46 Mo., 
577; Schenectady vs. Schermerhorn, 6 N. Y., 92.) 

III. The ordinance under which the contract purported to 
have been made was void, and the contract was therefore 
void ab initio, and no subsequent action of the Council could 
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give it validity. (Ruggles vs. Collier, 43 Mo., 353; Murphy 
vs. Clemens, 43 Mo., 395; Brady vs. The Mayor, &c., of N, 
Y., 20 N. Y., 312.) 

IV. The charge made in the tax bill could not be supported 
by this contract, being for only a portion of the work called 
for by the contract. (McGrath vs. Clemens, 49 Mo., 552.) 

V. The macadamizing sued for is 25 feet distant from the 
property sought to be charged, whereas it must be adjacent to, 
as well as in front of the property. (Sess. Acts 1867, p. 74. 
§ 11; Philadelphia vs. Eastwick, 35 Penn. St., 75.) 

VI. The City Conncil could not by ordinance, nor the City 
Engineer by parol agreement, modify or alter a contract al- 
ready made and approved. The Council exhausted this pow- 
er over the contract, when the contract was approved. (Dil- 
lon Mun. Corp., § 373; State vs. Barlow, 48 Mo., 17 ; Ruggles 
vs. Collier, 43 Mo., 353; Murphy vs. Clemens, 43 Mo., 395; 
McSpedon vs. Monroe, 7 Bosw., 601; Dey vs. Jersey City, 19 
N. J. Eq., 412; Bank vs. Dandridge, 12 Wheat., 68-9; Fox 
vs. New Orleans, 12 La. Ann., 154; Robert G. Boneskeel vs. 
Mayor N. Y., 20 How. Pr. R., 237.) 


Thomas Grace, for Respondent. 


If the contractor submits to the action of the council, re- 
stricting the amount of work to be done under the contract, 
snd voluntarily and by direction of ordinance, leaves undone 
those portions of the work which the council] declare by ordi. 
nance cannot be done, that forms no ground of complaint en 
the part of appellants. 

The same power that contracts may assent to,vary or mod- 
ify the contract. (Messenger vs. City of Buffalo, 21 N. Y., 
196.) 


Waaner, Judge, delivered the opinion of the court. 
b f= ae] 


This was an action on a certified tax bill issued by the City 
Engineer of the City of St. Louis agairist the defendants, to de- 
fray the cost of macadamizing Grand Avenue in front of their 
property. The plaintiff had judgment in the court below and 
the defendants have appealed the case here. 
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It appears by the record, that on the 3rd day of July, 1868, 
the City Council passed an ordinance, numbered 6,599, direct- 
ing the Engineer to cause Grand Avenue from Lindell Av- 
enue to Kossuth Avenue to be graded, curbed, macadamized, 
etc., according to law. 

Under this ordinance the work was let out and the plaintiff 
finally became the contractor. At the time the contract was 
made, Grand Avenue was of an irregular shape, being eighty 
feet wide in one section, one hundred feet wide in another sec- 
tion, and one hundred and twenty feet in another section, and 
Ordinance 6,126 had been passed, providing for widening the 
whole Avenue to the width of one hundred and twenty feet. 
But this Ordinance had not been carried into effect. Before 
the macadamizing was put upon the street, the City Council 
passed two other Ordinances: one 6,866, prescribing the man- 
ner in which the Avenue should be laid out differing from the 
ordinary method ; and the other 6,902, amendatory of Ordinance 
6,599, which provided, that inasmuch as the Avenue was not 
widened to its full extent as established by ordinance, that 
the Engineer should only grade thie street, and cause the car- 
riage ways twenty feet wide on each side to be macadamized. 

It is first objected, that the contract was void because there 
was no ordinance in existence at the time, defining the dimen- 
sions and material and manner of doing the work. But this 
position cannot be maintained. The contract was made and 
entered into by the City Engineer, under the provisions of 
General Ordinance 5,399, which prescribes the manner of curb- 
ing and paving streets, and regulates the dimensions and size 
of the niaterials used. This question upon this ordinance was 
before this court in the case of Sheehan vs. Gleeson, (46 Mo., 
100.) and it was held that the ordinance was a compliance 
with the charter, and gave the Engineer power to act. ” 

As remarked in that case, the ordinance wants precision, 
and is not as full and complete as it should be, but it is not so 
absolutely uncertain as to justify this court in holding it in- 
valid. 

This charter provides, that it shall not be lawful for the City 
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Council to grade, pave or macadamize, any street or avenue, 
not established and opened according to law and ordinance, 
and as there was an ordinance establishing the width of the 
avenue at one hundred and twenty feet, and it had not been 
opened to that width, it is thence sought to draw the conclu- 
sion that there was no authority for macadamizing or doing 
any work upon the street, till that ordinance was fully carried 
out. But, it must be observed, this ordinance was modified or 
partially suspended by a subsequent one, and that left the 
street just as it existed before, and as it had been previously 
established and opened. 

Although the contract was made whilst the ordinance was 
in force requiring the street to be opened one hundred and 
twenty feet wide, yet the work was not commenced under that 
ordinance, and when the action of the Council left the street 
in the condition that it had formerly existed, the contractor 
proceeded and assented to the modification, and I entertain no 
doubt about the validity of the contract. 

It is further insisted, however, that because only a carriage- 
way on each side of the street was macadamized, and the mg- 
terial did not cover the whole street, and reach defendants’ side- 
walk, that therefore they are not bound. 

The charter declares that the cost of paving, macadamizing, 
guttering, &c., shall be paid by the owners of the property in 
the vicinity of the work. There is no positive requirement, 
that the improvement shall immediately join or connect with 
the property. 

The case of Philadelphia vs. Eastwick, (85 Penn. St., 75,) 
cited and relied on by the defendants, does not suppert their 
views, and is not an authority for the doctrine contended for. 
In that case a railroad company located their railroad im the 
street, and used and occupied a strip of-between 40 and 50 
feet in breadth along the whole front of the defendants’ lot. 
After the location of the road, the owner of the lot made a 
deed to the railroad company of this strip of ground. The 
work or improvement, for which it was attempted to charge 
the lot, was put upon the other side of the railroad track, and 
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the defendants had no access to the street in front of their lot 
except by crossing the strip of ground, used and owned by the 
railroad. As the property was separated from the highway by 
a strip of land owned and occupied by another, the court gave 
judgment for the defendants. 

The facts presented here are wholly different. No land 
belonging to another intervenes between the defendants’ pro- 
perty and the road, on which the work was put. But on the 
contrary the defendants own the fee up to where the macad- 
amizing was done. That the work is not fully completed up 
to where the sidewalk should be, we do not think makes any 
difference. The city authorities were the proper judges of 
how much it was necessary to do. 

Upon the whole record we have failed to find anything that 
would warrant an interference with the judgment. The other 
Judges concur. 


Joun Powers, Assignee of Joun Sremraur & Bro., Respond- 
ent, vs. Jemma Linpe t, e¢ a/., Appellants. 


1. Moran vs. Lindell, ante, p. 229 affirmed. 
Appeal from St. Louis Circuit Court. 

Wilbur F. Boyle, for Appellants. See brief in Moran vs. 
Lindell, ante. 

Thos. Grace, for Respondent. 

Waener, Judge, delivered the opinion of the court. 

The facts in this ease are similar in all respects to those pre- 
sented in the case of Moran vs. Lindell, e¢ al., decided at the 
present term. In accordance with the views therein express- 
ed the judgment will be affirmed. 

The other Judges concur, 
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Freperick W. Kerersretn, Assignee of Grorce Gasnart, 
Respondent, vs. Saran V. Lanxron, Appellant. 





"1. Statutes, construction of—Session Acts of 1867, p. 73—St. Louis, city of— 
Pavements—Reconstruction and repairs.—Session Acts of 1867, p. 73, 2 10, 
provides for the original construction, re-construction and repairs, of sidewalks 
in the City of St. Louis. 


Appeal from St. Louis Circuit Court. 
Jecko and Hospes, tor Appellant. 
If Sess. Act 1867, p. 56, is to be held to apply to this case, 
then this work (repairing) cannot be assessed as a special tax. 
Thos. Grace, for Respondent, relied on Sess. Acts 1867, p. 
73, § 10. 
Vortrs, Judge, delivered the opinion of the court. 


This action was commenced before a Justice of the Peace 
in the month of August 1867, to recover the sum of $16 80- 
100, the amount of a special tax bill charged against the de- 


fendant and certain property belonging to her in the tax bill 
described. The charges in the bill were for sidewalk paving 
in the vicinity of said property. 

The action was brought under the provisions of the statute 
passed and approved March 13th, 1867, entitled “An act to re 
vise the charter of the City of St. Louis” ( Acts 1867, p. 56.) 
The act took effect from and after its passage. 

The plaintiff recovered a judgment before the Justice, from 
which an appeal was taken to the St. Louis Circuit Court, 
where a judgment was again rendered against appellant, and 
from which she appealed to the General Term of said court, 
where appellant failed to file any statement of her case, as re- 
quired by the rule of said court, for which reason the judg- 
ment was affirmed, from which last judgment an appeal was 
taken to this court. 

The only question presented by the appellant for the con- 
sideration of this court, is, whether the act of 1867 referred 
to, is applicable to the cause of action sued on in this cause, 
or in other words, whether'an action to recover for the work 
sued for can be maintained under the provisions of said act. 
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The appellant insists that the contract under which the 
work was done was made before the passage of said act ; that 
the remedy that existed at the time of making the contract 
must be pursued in the collection of the tax to be assessed 
against appellant therefor; and second, that the work charged 
for was only for repairing the sidewalk, and that work done in 
repairing is not provided for in the act of 1867; that there- 
fore, in order to enforce the payment for work done in repair- 
ing, resort must be had to the act of 1864, by which it was 
provided, that assessments for repairing should be collected as 
the taxes for the general government of the city are collected. 
(Acts 1864, p. 446.) 

In reference to the first question presented, it will be seen 
by an examination of the contract under which the work was 
done, that it is dated on the 19th day of November, 1866, and 
by the terms of it the plaintiff in this suit undertook to do 
the paving and repairing of sidewalks, &c., in certain parts of 
the city until the first day of July 1867, when and where the 
City Engineer should direct it to be done; by the terms of 
the contract, no particular work is contracted for; the work 
to be done is to be afterwards directed and determined by the 
Engineer, so that the appellant is no party to the contract 
and cannot have any rights therein, and no obligations are 
imposed on her thereby. Her obligation to pay for the work only 
arises when the work is ordered to be done and is done in 
the vicinity of her property; if the work was not ordered to 
be done, and was not done, before the taking effect of the act 
of 1867, the collection of the tax assessed for the work will be 
governed by said act, unless the appellant’s other ground of 
objection is well founded. 

The tax bill upon which the suit was brought is dated in 
June 1867, long after the act of 1867 took effect, and there is 
no evidence to show at what time the work was done, or that 
tends to show that the work sued for was done before the tak- 
ing effect of the act of 1867. 

But appellant’s counsel contends that the work sued for 
was done in repairing a sidewalk, and that repairing is not 
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named or provided for in act of 1867; but is provided for in 
the act of 1864. 

The 10th section of the act of 1867, (Sess. Acts, p. 73,) pro- 
vides, that “the cost of paving, macadamizing, guttering, 
cross-wilks and curbing of the carriage ways, intersection and 
sidewalks of all streets, alleys and other highways, and such 
portion of wharves as may be provided by ordinance, and the 
cost of all reconstruction, and also the cost of grading and 
paving all alleys in the city, shall in all cases (except such as 
shall hereafter be provided, and as may be further provided 
by ordinance, &c.”) 

The evidence shows that the work for which the bill was 
charged and assessed was patch-work or repairs, made with 
new bricks, the old bricks being taken away and new ones put 
down, and that only part of the sidewalk in front of appel- 
lant’s property was removed and renewed. It seems to me 
that it would be very hard to determine whether this work 
was repairing, or whether it would come under the proper de- 
scription of reconstruction. The distinction between the two 
is very nice and difficult to determine. I think however, that 
the Legislature intended to provide in the act of 1867 for the 
pavement done in the sidewalks of the city, whether the work 
was done in the original paving of the sidewalks, or in the re: 
construction or repair thereof; that all such work may proper- 
ly be classed under the head of paving the sidewalks of the 
city. It is the duty of the courts to carry out the plain in- 
tention of the Legislature. 

The judgment of the Circuit Court must be affirmed. The 
other Judges concurring, the judgment is affirmed. 
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Rozerr A. Oaxrs, Respondent, vs. Tak Mounp Crry Morvan 
Lire Insurance Company, oF Sx. Louis, Mo., Appellant. 


1. Practice, civil—Supreme Court—Evidence.—In law cases this court will not 


weigh the evidence. 

Appeal from St. Louis Circuit Court. 
Bland §& Baker, for Appellant. 
Spencer § Hatch, for Respondent. 


The verdict was that of a jury, on evidence properly before 
them, and this court will not disturb it. 


Avans, Judge, delivered the opinion of the court. 


This was an action on a contract fora year’s service as book- 
keeper, alleged to have been made by the defendant with the 
plaintiff on the 20th day of January, 1871, for the sum of 
$2,000.00, 

The service had already commenced on the first of January, 
1871, when the contract was entered into. The plaintiff al- 
leges that he was wrongfully and without any reasonable cause 
discharged, against his consent, in August, 1871, and claims 
damages for the balance of the contract price, asserting, that 
he was ready and willing to perform the contract on his part, 
and that he was without employment during the balance of the 


time. 
The defendant justified upon the ground that the plaintiff 


proved to be wholly incompetent to discharge the duties of a 
book-keeper, and also denied that there was any contract fora 
definite term of service. 

Each party gave evidence conducing to. prove the issues on 
their respective parts. The court refused all instructions asked 
by the parties, but on its own motion gave instructions which 
seem to have fairly presented the case to the jury. 

The jury found a verdict for the plaintiff, and a motion for 
a new trial was overruled and final judgment rendered on the 
verdict for plaintiff—which was affirmed at General Term, 
and an appeal taken by the defendant to this court. 

There seems to be nothing in this case except a question in 
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regard to the weight of evidence, and we are asked to review 
the evidence,—both in regard to whether there was such a 
contract as was declared on, and as to whether the plaintiff 
was so incompetent as a book-keeper as to justify the defend- 
ant in discharging him. 

Without going into the evidence on either point it is suffi- 
cient to say that we have examined it, and it seems to be con- 
tradictory, and the jury might have found either way ; but the 
Circuit Court having better opportunity than we can possibly 
have to sift the evidence, has ratified the finding of the jury, 
and we see no good reason for violating the well settled prac- 
tice in this court by overruling this action of the Circuit 
Court. 

Let the judgment be affirmed. Judge Wagner absent, the 
other Judges concur. 





o 


Grorce K. Bunn, ef al., Respondents, vs. Cuartes ZOLLER 
Appellant. 


1. Contracts—Commissions—Brokers.—A. wishing to borrow money on some 
property applied to B.,who agreed to find a lender,and to have the title examined, 
and would charge $200, which would include the expenses of examining the title 
and his commission ; A. gave B. his title deeds at the time. A defect being found in 
the title the lender refused to loan the money, and B. sued A. for the $200. 
Held, that B. should have first examined the title before applying for a loan, and 
was his agent for that purpose, as well as for procuring a loan, and was not en- 
titled to his commissions. 

Per Ewine and Waaner, Judges, dissenting. 

2. Contracts--—Commissions—Brokers.—A broker, employed to effect a loan, is 
entitled to his commission, when he has found a lender, who has the money 
and who approves of the security, unless his rights are varied by special con- 
tract. There is always an implied condition that the borrower will show a 
good title. 


Appeal from St. Louis Circuit Court. 
Wm. J. Reed, for Respondents. 


Plaintiffs procured a party with the money in readiness and 
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willing to loan the same upon the property upon certain terms, 
to all of which defendant agreed, and delivered his title deeds 
to the agent of the lender for investigation. Here the under- 
taking of the brokers was accomplished and their commission 
earned. (Barnard vs. Monnot, Am. L, Reg., Vol. VI, 209; 
Bailey vs. Chapman, 41 Mo., 536.) 


Vortgs, Judge, delivered the opinion of the court. 


This action was brought before a Justice of the Peace and 
was founded upon the following account: Charles Zoller, Dr., 
to Budd, Son & Co., a firm composed of George K. Budd and 
Charles P. Budd. For commission on loan of $4000 (money ob- 
tained by said firm) commissions on same as per agreement 5 
per cent., $200. 

A trial was had before the Justice and judgment recovered by 
plaintiff. An appeal was taken to the St. Louis Circuit Court, 
where judgment was again rendered for plaintiff, which being 
affirmed by said court at general term, the defendant appealed 
to this court. 

The case was tried in the Circuit Court at special term by 
the court, a jury having been waived by the parties. It is 
shown by the evidence of the plaintiff and witnesses given at 
the trial, that one E. W. Paul is a broker in the City of St. 
Louis; that he had learned that defendant desired to borrow 
some money ; that he called on the defendant, and that defend- 
ant told him that he wanted four thousand dollars, if he could 
get it on terms to suit him. fPanl told him that he would 
charge him nine per cent. one off for commissions for making 
the loan. Paul asked defendant on what property he wanted 
it? He stated that it was on the Montgomery House on Broad- 
way. Paul then told defendant, that if he wanted the money 
he must go to Budd, and make the arrangement with him. 
Defendant told Paul that he would get the title papers and 
hand them to him. Paul afterwards got the papers for the 
purpose of having the examination of the title made. Paul 
told defendant, that he did not know who Budd had ‘as an ex- 
aminer ; told him to see Budd and he said he would do so. 
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Paul afterwards heard that Sterling had examined this title 
and reported it defective, and so told the defendant that Ster- 
ling had so reported, and told defendant that he could arrange 
it and that defendant said Sterling was mistaken. Witness 
thought defendant said he would fix it. 

Paul told him to see Todd, that Todd would tell Kis ; de- 
fendant said he would. On cross examination Paul stated 
that he had called on defendant at the market house to see him 
about the Joan, that he told defendant that the arrangement 
would have to be made through Budd & Son, and referred de- 
fendant to them to make a bargain ; that he had got the papers 
from defendant and handed them to plaintiffs, that he made no 
charge for commission ; that he knew the Montgomery House ; 
that defendant had been in possession of it for a long time ; 
that the money never was loaned to the defendant. 

Charles P. Budd was examined as a witness, and testified as 
follows: “Iam one of the plaintiffs; our business is that of 
brokers, we procure loans for parties wishing to borrow. In 
May, 1869, E. W. Paul (last witness) informed us of an appli- 
cation for a loan from the defendant, that defendant wanted 
$1,000 for five years, and that he would give asasecurity, a 
deed oftrust on the property known as the Montgomery House 
property, at the corner of Broadway and street. He handed 
us the title deeds for the purpose of having the title examined ; 
Zoller, defendant, came to our office before we had the title in- 
vestigated, and we had a conversation with him as to the terms 
on which we would procure the loan for him. I told him we 
would charge him two hundred dollars ($200.00) for procuring 
the loan for him. This was to include the expense of the ex- 
amination and every thing. We were to pay the expenses of 
the examination of the title ; Zoller agreed to this; the money 
to be loaned was not ours ; we were acting as brokers. We ap- 
plied to the Connecticut Life Insurance Company, and the 
company placed to our credit for the purpose of this loan, the 
eum of four thousand dollars. This was placed to our credit 
conditionally to be drawn upon by us only in the event Al- 
bert Todd, upon whose report alone the company would loan, 
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would report favorably as to the title. The property offered 
was ample security,if the title was free from defect. Mr. Todd re- 
ported a defect in the title, and would not give a certificate if 
that defect was not removed. We afterwards sent for Zoller and 
told him that Todd reported a discrepancy in the title, also 
told him that the defect would have to be fixed before he could 
get the money. He said that it was a mistake, that his title was 
good, and he would go and see Todd about it. The defect never 
was removed, the money ($4,000.00) was held by the company 
subject to our call for quite a while; but afterwards when it 
was apparent defendant would do nothing about the matter, 
the money was withdrawn. We did every thing we engaged 
todo. The Connecticut Mutual Life Insurance Company refus- 
ed defendant the loan on account of the defect in the title ; 
we had no interest in the money to be loaned. 

The plaintiffs introduced oral evidence as well as abstracts of 
titles and a copy of a deed, all of which were objected to by 
the defendant, and his objections being overruled exceptions 
were taken. But said evidence need not be further noticed. 

At the close of the evidence the court at the request of the 
plaintiffs gave a declaration of law declaring the law to be as 
follows: 

The court declares the law to be, that if the defendant en- 
gaged the plaintiffs as brokers to procure for him a loan of 
$4,000.00 upon certain real estate, agreeing to pay plaintiffs a 
commission for procuring the same, and further, if plaintiffs 
procured a lender with the money in readiness, who approved 
of the sufficiency of the security, then plaintiffs are entitled 
to recover of defendant his agreed commission, although the 
lender upon examination of the titles found the same defective 
and refused therefore to consummate the loan. 

The defendant objected to this declaration of law, when his 
objection was considered and overruled and he excepted. After 
the court had found for plaintiffs and rendered a judgment 
against defendant, he in due time filed a motion for a new trial, 
setting forth as causes therefor the opinions of the court ex- 
cepted to, as well as all the other reasons usually set forth_— 

16—voL. Li. 
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The court overruled this motion, when defendant again ex- 
cepted. The question which it seems from the record in this 
case controlled the parties and the court upon the trial, and 
which is involved in the declaration of law as given by the 
court, is as to the proper construction of the contract upon 
which the suit is brought. If the contract should be con- 
strued to be a simple contract between plaintiffs and de- 
fendant, by which defendant employed the plaintiffs to pro- 
cure a loan of four thousand dollars for him at a certain 
commission to be paid therefor, defendant promising on his 
part to give as security a deed of trust on certain proper- 
ty named, then in such case the plaintiffs would have a 
right to presume that the defendant was the owner of the 
lot offered as security; and if they went on in good faith 
and procured the money or negotiated the loan required ; but 
the defendant’s title to the land proving defective and loan 
failing of consummation, the plaintiffs would be entitled to 
their commission. Such a case would come within the principle 
decided in the case of Bailey vs. Chapman, (41 Mo., p. 536,) 
and cases there cited, and the declaration of law given by 
the court in this case, in such case might be proper. But that 
is not the case before us. Here one Paul, (who seems to be 
some way engaged for plaintiffs,) goes to the defendant to 
know if he wanted to borrow money. Defendant informs him 
that he would like to obtain the loan of four thousand dollars 
for five years; he informs Paul of the property he offers as se- 
curity; furnishes him the title papers to the property, so that 
the title might be investigated. Paul tells him that he will 
have to get the plaintiffs to make the arrangement, which he 
promises to do. Paul took the title papers and gave them to 
plaintiffs and informed plaintiffs, that defendant wanted to 
procure the loan. After this the defendant called at the office 
of plaintiffs and there the agreement proved was made. 

(The evidence has been set forth in full, that pertained to the 
contract, so that it will appear in full in the statement of the 
ease.) It appears that the defendant called at the office of 
plaintiffs before any examination of his title to the lot had been 


made. 
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Plaintiffs told defendant that they would charge him two 
hundred dollars for procuring the loan for him, the two hun- 
dred dollars to include the expenses of the examination and 
everything; the plaintiffs agreed to pay the expenses of the 
examination of the title; to this proposition it seems that the 
defendant agreed. The plaintiffs, it seems, without examining 
the title applied to a Connecticut Insurance Company to get 
the loan of the money; this company agreed to furnish the 
money on the condition that Albert Todd, upon whose report 
alone the company would loan the money, should report favora- 
bly. Todd reported unfavorably and the company refused to 
furnish the money. This is the whole contract as proved in a 
condensed form. Now it will be seen by this contract, that the 
defendant had employed the plaintiffs not only to procure the 
loan, but to examine the title of the property and see if it was 
good and whether a loan could be procured upon it. It seems 
to me, that the plaintiffs in such case, onght to have first ascer- 
tained whether the title was good and then procured the loan, 
if the title proved good and sufficient. They were defendant’s 
agents for both purposes, and in fact they having agreed to 
have the title examined, and having the title papers in their 
hands for that purpose they are to be charged with notice of 
the defect in the title before they procured the money, and it 
would be bad faith in them to charge the defendant commis- 
sion for procuring money, when it was their duty to have known 
at the time that it would be unavailing. It seems that the 
money never was really obtained; it was only placed where 
the plaintifi’s could obtain it on condition that Todd should 
report favorably on the title, a matter that the plaintiffs had 
obligated themselves to have attended to. It is impossible to 
believe after carefully looking at the contract as proved, that 
the defendant ever intended to bind himself to pay the two 
hundred dollars, unless the money could be obtained on the 
property with the title furnished. It is said, however, that by 
this construction of the contract you compel the plaintiffs to 
have the title examined, and if the loan is not perfected, they 
receive no pay for it. That may be, but it is their contract 
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and by giving the contract the construction contended for by 
the plaintiffs, you would put it in the power of the plaintiffs 
to charge the defendant for services which they knew at the 
time, or ought by his contract to have known, was useless.— 
With this construction of the contract it will appear that the 
declaration of law made by the court was improper, being 
predicated on an improper construction of the contract as 
proved and the judgment must therefore be reversed. 

Judges Adams and Sherwood concurring, the judgment of 
the Circuit Court is reversed and the cause remanded. 

Judges Ewing and Wagner dissent. 


Dissenting opinion of Judge Ew1ne, Wacner Judge, con- 
curring with him. 

This action was commenced before a Justice of the Peace 
to recover commissions for procuring a loan of $4,000 for de- 
fendant. 

There was a judgment for plaintiffs before the Justice, and 
also on appeal to the Cireuit Court, which being affirmed in 
General Term the cause is brought to this court by appeal. 
The evidence tended to prove, that the defendant, wishing to 
procure a loan on real estate in St. Louis, had an interview on 
the subject with one Paul, a broker, to whom he delivered a 
deed for the purpose of having the title investigated, but noth- 
ing being accomplished between these parties, Paul referred 
him to the plaintiffs who were engaged in that business, with 
whom negotiations were entered into, resulting in an agree- 
ment that plaintiffs would procure a loan for the sum named 
for five years for $200, plaintiffs paying the expenses of in- 
vestigating the title to the property offered as security. It ap- 
peared in evidence, that the plaintiffs applied to the Connec- 
ticut Life Ins. Co. for the money and the required amount 
was placed to their credit by the Company for the purpose, to 
be drawn upon in the event that Mr. Todd, the attorney of the 
Company, would report favorably as to the title; that the ti- 
tle papers which had been put in the hands of Paul, being 
turned over to plaintiffs, they caused an investigation of the 
title to be made by A. N. Sterling, an examiner of land titles 
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in St. Louis, an abstract of which he prepared, which being 
submitted to Mr. Todd, he pronounced the title defective ; 
that defendant was informed of this objection to the title ; and 
that it must be removed before the loan could be had; that 
defendant insisted that the title was good, and said he would 
see Mr. Todd; that the defect was never removed; that the 
money having been held by the Insurance Company some- 
time, subject to the call of plaintiffs, was finally withdrawn 
when it became apparent that defendant would not take the 
loan. A. N. Sterling, an examiner of titles, testified to hav- 
ing made the investigations at the request of plaintiffs, and 
prepared an abstract of the title, which contained an abstract 
of all the deeds on record affecting the title to said property, 
and that a certain deed from Wright to Olden, was a neces- 
sary link in defendant’s chain of title to the property in ques- 
tion, and without it the title would not be good. This testi- 
mony was objected to on the ground of incompetency and ir- 
relevancy, but the objection was overruled, and the defendant 
excepted. The abstract of title, and the deed from Wright 
and wife to Olden, were then read in evidence against the de- 
fendant’s objections. The defendant asked an instruction in 
the nature of a demurrer to the evidence, which was refused, 
and he excepted. No evidence was offered on the part of 
defendant. 

The Court at the instance of plaintiffs declared the law to 
be: That if the defendant engaged the plaintiffs as brokers to 
procure for him a loan of $4,000, on certain real estate, agree- 
ing to pay plaintiffs a commission for procuring the same ; and 
further, if plaintiffs did procure a lender with the money in 
readiness, who approved of the sufficiency of the security, then 
plaintiffs are entitled to recover of the defendant his agreed 
commission, although the lender upon an examination of the 
title, found the same defective, and refused therefore to con- 
suinmute the loan. 

Where a broker is employed to procure a loan of money, 
there is always an implied obligation on his part to procure a 
person who is willing and ready to make the loan on security 
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that is adequate in value and the title to which is good. 
This done, his duty is performed, and he is entitled to his com- 
missions whether the loan is consummated or not, unless his 
right to commission is by special agreement made to depend 
upon conditions which the law does not annex to his engage- 
ment as a broker. The principal cannot relieve himself from 
liability by a capricious refusal to effect the loan, or by a vol- 
untary act of his own disabling him from performance. The 
authorities I have examined, agree substantially in recogniz- 
ing this as the correct rule, both in respect to loans and sales 
of property. (See Barnard vs. Monnot 33 How. Pr., 440 ; Gleut- 
worth vs. Luther, 21 Barb., 145; Corning vs. Calvert, 2 Hilt., 
56; Moses vs. Bierling, 31 N. Y., 462; Koch vs. Emmerlings 
22 How., 69; Keys vs. Johnson, 68 Penn. St., 42; Insley v. 
Jones, Brightlys, N. P., 76; Baily vs. Chapman, 41 Mo., 536; 
Kent and Obear vs. Allen, 32 Mo., 87.) In Holly vs. Gosling, 
3 E. D. Smith, 263, a case more directly in point than any I 
have ever seen, the defense to the action, plaintiffs being bro- 
kers, was, that the title was defective, and the lender for that 
reason withheld the loan. The answer of the Court to this, 
was that plaintiff having procured the loan, 7. ¢., found a lend- 
er who had the money ready, having procured a consent to 
the loan, and obtained an approval of the sufficiency of the 
security, he did all that was necessary to make his title to the 
commissions perfect, and all that his employment required 
and, adds the Judge, “it was no part of his undertaking or 
duty to remove incumbrances upon the premises proposed to 
be mortgaged, and if an incumbrance was found, or by reason 
of his failure to remove the incumbrance the lender refused 
to consummate the transaction by paying over the money, that 
was the defendant’s fault, and furnished no defense to the 
plaintiff's claim fur commissions. The broker assumes no ob- 
ligations in reference to the title, no more in respect to loan, 
than sales. The borrower when employing a broker to pro- 
cure a loan, does so, always upon the implied conditions that 
he will make or tender to the lender, a good title to the pro- 
perty offered as the security for the loan. And if upon pre- 
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senting such a title it is rejected, he is not responsible to the 
broker for commissions; but if the negotiations are made, and 
the sale is not effected in consequence of a defective title, then 
the broker is entitled to his commissions, the same as if he 
had consummated the sale. 

Such are the obvious legal consequences of performance on 
the one part, and default on the other. An express stipulation 
that a defective title should not affect the claim for commis- 
sions in the case supposed, could add nothing to the legal ob- 
ligation implied in the employment of a broker in respect to 
his right to compensation. 

Applying these principles to the case under consideration, 
there can be no difficulty in arriving at a proper conclusion. 

The evidence shows that the plaintiffs, pursuant to their 
agreement with Zoller, caused the title to be investigated by 
a competent examiner of titles, Mr. Sterling, the terms 
and conditions of the loan having been agreed on before the 
investigation was made, that the abstract of title being after- 
wards submitted to Mr. Todd, was pronounced defective, that 
defendant, though insisting that it was good, made no attempt 
to satisfy plaintiffs or Mr. Todd of that fact, or to furnish any 
evidence to that effect at the trial, and declined all inquiry as 
to the ground of such objection, or the nature of the defect. 
If the objection to the title was frivolous or groundless or was 
merely capricious, which we are certainly not warranted in 
presuming, it was for the defendant to show this by produc 
ing the necessary evidence of title. When the plaintiffs un- 
dertook under their agreement to have the title investigated, 
they adopted the usaal course in employing a competent ex- 
aminer for that purpose. The defendant never at any time 
pointed out any defect in the abstract or made any specific ob- 
jection to it. Nor did he object to the person selected to 
make the examination, nor the manner in which it was done. 
The plaintiffs then having made out their case by proof of a 
contract with Zoller, and of performance on their part, they 
had nothing more to do. It did not devolve upon them to aid 
their adversary in establishing his defense, by adducing evi- 
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dence of the supposed unreasonableness of the objections made 
to the title by the lender or its attorney, Mr. Todd, notwith- 
standing the loan was to be made only in the event of Mr. 
Todd’s approval of tlie title. Such an understanding did not 
affect the right of plaintiffs to their commissions, if they per- 
formed their agreement. The legal effect would not have been 
different, had the lender made this reservation of the right of 
approval directly to himself instead of an attorney. For the 
question at last is not whether objections were made, but was 
there a good title? If the title was good, the loan could not 
be declined by the lender as we have seen, without involving 
a forfeiture of the claim of the broker for commissions. As 
already indicated, it devolved upon the defendant to show 
that he tendered to the lender a good title to the property. 
This being implied in his engagement with the broker, he 
must show compliance in order to exonerate himself from lia- 
bility for commissions. 

The abstract of title read in evidence by the plaintiffs, was 
not admissible for the purpose of showing the nature and con- 
dition of the defendant’s title or any particular defect in it. 
The title papers themselves were of course the best evidence 
and there was no foundation laid for the production of second- 
ary evidence. So of the deed from Wright to Olden, which 
was read in evidence. This deed was one of a number of in- 
termediate links in the chain of title as shown by the abstract. 
But it was only in this way that it appeared to be part of defend- 
ant’s title, or had any connection with it, being about equally 
remote from the first and last links in the chain, —the source 
of the title, and the defendant, the last grantee. This deed in 
which it is claimed the defect appeared, without the abstract 
would therefore prove nothing. 

These papers were introduced by the plaintiffs it would 
seem on the supposition, that it devolved on them to show the 
title defective, a burden which as we have seen, it was not in- 
cumbent on them to assume. As in my view of the nature of 
the issues in such cases, and upon the state of facts disclosed 
by the record, proof of title should come from the other side 
—the party asserting the validity of his title. 
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In my opinion the judgment should be affirmed. Judge 
Wagner concurs. 


A. M. Tyzer, Plaintiff in Error, vs. W. 8. Parr, Defendant 

in Error. 

1. Contracts—Real estate agents— Commissions, when entitled to.—If property is 
put into the hands of a real estate agent to sell, he is entitled to his commis. 
sion, if the sale is brought about by his advertisements or exertions, or if he 
introduces the purchaser or discloses his name to the seller, and through such 
introduction or disclosures the sale is effected, even though the sale may be 
made by the owner. 


Error to St. Louis Circuit Court. 

Morris and Peabody, for Plaintiff in Error. 

If the agent introduces or discloses the name of the pur- 
chaser, and such introduction or disclosure is the foundation 
upon which negotiations are begun and the sale effected, he 
will be entitled to commissions, and this too although in point 
of fact the sale may have been made by the owner. (Jones vs. 
Adler, 34 Md., 440; Lincoln vs. McClatchie, 36 Conn., 136; 
Bell vs. Kaiser, 50 Mo., 150; Wilkinson vs. Martin, 8 Car. & 
P., 5.) 

W. B. Thompson, for Defendant in Error. 

Waener, Judge, delivered the opinion of the court. 


This was an action brought by plaintiff to recover of de- 
fendant commissions for procuring the exchange of real estate. 

Plaintiff was a real estate agent, residing in Jefferson coun- 
ty, and the defendant owned a tract of land in that county, 
and desired to either sell it or exchange it for other property 
in St. Louis. Defendant accordingly placed this land in 
plaintiff’s hands to have a sale or exchange effected, and was 
to pay him a certain commission for his services; plaintiff ad- 
vertised the land for sale in his real estate advertiser, and final- 
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ly had a correspondence with one Hartman, who represented 
that he was agent for certain property in St. Louis, and was 
willing and ready to make the exchange. Plaintiff requested 
Hartman to call upon his attorneys in St. Louis, and they 
would furnish him all necessary information. He did so, and 
the attorneys then introduced him to the defendant. After- 
ward Hartman as the agent of one Shaw entered into a nego- 
tiation with the defendant, and the result was an exchange of 
property between the parties. Defendant then refused to pay 
plaintiff any commissions. On the trial the plaintiff asked 
two declarations of law: 

1st. That if the jury found from the evidence, that the plain- 
tiffs agency was the procuring cause of the negotiations be- 
tween defendant and Shay, which resulted in an exchange of 
defendant’s property, the plaintiff was entitled to recover, ever 
though the jury might further find that the negotiation way 
made with the defendant, and without his knowledge that 
plaintiff’s agency was the procuring cause of said negotiations. 

2nd. If the jury believed from the evidence, that Shaw was 
brought to a negotiation with defendant, which resulted in the 
exchange of defendant’s property, from information given him 
by Hartman, and derived by Hartman from the plaintiff, while 
plaintiff was acting as the agent of defendant in relation to 
said property, then the plaintiff was entitled to recover. These 
instructions the court refused to give, and then on its own mo- 
tion insteucted the jury, that upon the evidence the plaintiff 
was not entitled to recover. Whereupon, plaintiff took a non- 
suit, and after an unavailing effort to set the same aside he 
sued out his writ of error. 

The court certainly erred in its ruling. There was sufficient 
évidence to take the case to the jury. Moreover the declara- 
tion asked by the plaintiff asserted correct propositions of law. 

The law is well established, that in a suit by a real estate 
agent for the amount of his commission it is immaterial that 
the owner sold the property and concluded the bargain. If 
after the property is placed in the agent’s hands, the sale is 
brought about or procured by his advertisement and exertions, 




















— ee 








MARCH TERM, 1873: 


State v. McMurphy. 








he will be entitled to his commissions. Or if the agent intro- 
duces the purchaser, or discloses his name to the seller, and 
through such introduction or disclosure negotiations are begun, 
and the sale of the property is effected, the agent is entitled 
to his commissions though the sale may be made by the owner. 
(Bell vs. Kaiser, 50 Mo., 150; Jones vs. Adler, 34 Md., 440; 
Lincoln vs. McClatchie, 36 Conn., 1386; Durkee vs. Vermont 
Central Railw., 29 Vt., 127.) 

Whereupon it follows, that the judgment must be reversed 
and the cause remanded. 

Judge Sherwood is absent. The other Judges concur. 


Strate or Missourt, Respondent, vs. Wittram MoMourpny 
Appellant. 
1. Evidence—Indictment—Good character, effect of —If the jury is satisfied of 


the prisoner’s guilt from all the other facts and circumstances detailed in ev- 
dence, his good character cannot be looked to as a ground of acquittal. 


Appeal from St. Francois Circuit Court. 


John F. Bush § Joseph J. Brady, for Appellant. 

The instruction given concerning the weight and bearing of 
evidence of appellant’s good character was wrong, and was the 
virtual exclusion of that evidence from the jury. (2 Russell on 
Crimes, 785, 786 ;1 Wharton American Criminal Law, §§ 645, 
646, et seq.) 


B. B. Cahoon, for Respondent. 


Evidence to sustain a good character was admitted and sub- 
mitted to the jury, and it was therefore the duty of the court to 
instruct the jury as to its legal effect. (State vs. Matthews, 20 
Mo., 55; Gardiner vs. State, 14 Mo., 97.) 

The instruction objected to, stated the effect of evidence of 
good character in criminal trials, and it contains the three fol- 
lowing legal propositions: (a@.) Evidence of good character is 
of most value in effecting the verdict of a jury in such cases, 
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’ 
when from the facts and circumstances detailed in evidence, 
the jury are in doubt as to the guilt of the defendant of the 
offense with which he is charged. 

(.) Where however the facts in the case indicate and show 
the guilt of the defendant of the offense, then, even uncontra- 
dicted evidence of good character cannot avail the defendant, 
so as to inure to his acquittal of the crime for which he is in- 
dicted. 

(c.) In the case stated in the second proposition the only ef- 
fect of evidence, (even when uncontradicted) establishing a 
good character is to lessen the punishment for the commission 
of the offense. 

These propositions are correct. (1 Bishop Crim. Prac., § 1063 ; 
2 Stark Ev., 365; 3 Phil. Ev., (Cowen & Hill’s Notes, Van 
Cooks, Ed.) 623, 624, n. 318 ; Burrill, Cr. Ev., 530, 531, 532; 
Wilson Cr, Ev., 164, 165; United States vs. Freeman, 4 
Mason, 510; Commonwealth vs. Webster, Bemis’ Reports 
495 ; Commonwealth vs. Hardy, 2 Mass., 317; The People vs. 
Vane, 12 Waddell, 78; Bennett vs. State, 8 Humph., 118; 
Freeland’s Case 1 City Hall Recorder, 82; The People vs. 
Kirby, 1 Wheeler’s Crim. Cases, 64 ; State vs. Wells, 1 Coke 
494; State vs. Ford, 3 Strob. Law, 517; People vs. Josephs 
7 Cal., 129 ; McDaniel vs. State, 8 Sm. & M., 401; People 
vs. Hammill, 2 Parker, C. C., 223; Wesley vs. State, 37 Miss., 
327 ; United States vs. Rounderbust, Bald., 514; People vs. 
Cole, 4 Parker, ©. C., 35 ; Stephens vs. People, Jd 396 ; United 
States vs. Whittaker, 6 McLean, 342; Rex. vs. Davison, 31 
State Trials, 217; Reg. vs. Frost, Gurney’s Rep., 749; Rex 
vs. Haigh, 31 State, Pr., 122.) 

Apams, Judge, delivered the opinion of the court. 


The defendant was convicted of an assault with intent to 
maim his wife. Upon the trial the wife was the main witness 
who testified to the alleged assault, Some evidence was given 
to impeach her character for veracity and also to sustain it. 

In like manner evidence was given of the good character of 
the defendant as a peaceable and quiet citizen and evidence to 
to impeach his character. 




















MARCU TERM, 1873. 253 





Barton v. St. Louis & Iron Mountain R. R. Co., 





The following instruction was given on the part of the State 
and objected to by the defendant. “7th. The court instructs 
the jury that the evidence of good character is of most value 
in cases, where the jury are from the facts and circumstances 
of the case in doubt, as to the guilt of the offense with which 
the defendant is charged. But where the facts in the case in- 
dicate and show the guilt of the defendant of the offense with 
which he is charged, then in such case uncontradicted evi- 
dence of good character cannot avail the defendant, or 
inure to his acquittal by the jury; in such case the only effect 
of uncontradicted evidence establishing a good character is to 
lessen the punishment for the commission of the offense. ” 

This instruction is clearly erroneous. The first clause of 
the instructions as an abstract proposition may be true. In 
cases of doubt the good character of the prisoner ought to be 
of more weight than where the evidence is clear and positive. 
But in all cases whether the evidence of guilt is cireumstan- 
tial or positive, the good character of the accused is proper evi- 
dence to go to the jury on the plea of not guilty. If however 
the jury is satisfied of the prisoner’s guilt from all the other 
facts and circumstances detailed in evidence, his good character 
cannot be looked to as a ground of acquittal. 

Some of the other instructions given on the part of the State 
are complained of as subject to verbal criticism, but they seem 
to be substantially correct. 

For the error in the above instruction, the judgment will be 
reversed and the cause remanded. 


Wm. ©. Barton, Respondent, vs. Sr. Lovis & Iron Mountain 
RairoaD Company, Appellant. 

1. Practice, civil, trials—Instructions—Negligence.——When the facts are so clear 
and decided, that the inference of negligence is irresistible, it is the duty of 
the Judge to decide ; but when the facts, or the inference to be drawn from 
them, are in any degree doubtful, the whole matter should be submitted to the 


jury under proper instructions. 








ST. LOUIS 


Barton v. St. Louis & Iron Mountain R. R. Co., 











Appeal from St. Louis Circuit Court. 

Dryden & Dryden, for Appellant. 

I. There being no evidence of any negligence on the part of 
the defendant causing the injury complained of, it was the 
duty of the court to direct the jury accordingly. 

If. The facts being agreed by the parties or found by the 
triers, negligence is a question of law for the court. (Sherman 
and Redf. on Negligence, § 11, note 3; Purvis vs. Coleman, 1 
Bosw., 326; Moore vs. Westervelt, Id., 357 ; Dascomb vs. Buf- 
falo and State Line R. R. Co., 27 Barb., 227 ; Biles vs. Holmes, 
11 Ire., 19 ; Heathcock vs. Pennington, Id., 642; Pittsburgh 
& OC. R. R. Co. vs. McClurg, 56 Penn. St., 300; Indianapolis 
& C. R. R. Co. vs. Rutherford, 29 Ind., 82.) 

III. Ifthe facts exist which are referred to the jury, by the 
instruction, they are upon principle, as well as upon authority, 
a bar to the plaintiffs action. (Todd vs. Old Colony R. R., 
3 Allen, Mass., 18;S. 0., 7 Allen, 207; Indianapolis & C. R. 
R. Co. vs. Rutherford, 29 Ind., 82; Pittsburgh & Connellsville 
R. R. Co. vs. McClurg, 56 Penn. St., 294; Sherm. & Redf. on 
Negligence; § 281, p. 318; Louisville & Nashville R. R. Co. 
vs. Sickings, 5 Bush. (Ky.) 1.) 


Cline, Jamison & Day, for Respondent. 


The law is fully settled in this State, that the question of neg- 
ligence is a question of fact to be submitted to the jury. (Ken- 
nedy vs. N. M. R. R., 36 Mo., 351; Hulsenkamp vs. Citizens 
Railroad Company, 37 Mo., 537; Winters vs. H. & St. Joseph 
R. R. Co., 39 Mo.,468; McPheeters vs. H. & St. Jo. R. R. 
Co., 45 Mo., 22; Morrissey vs. Wiggins Ferry Co., 43 Mo., 
380.) 

Ewine, Judge, delivered the opinion of the court. 


This is an action for damages for an injury received by 
the plaintiff while a passenger on one of defendant’s cars. The 
evidence tended to prove that when injured the plaintiff was 
sitting in the rear car of the train, at or near an open window, 
and that the injury to his arm was caused by the car coming 
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in contact with a wagon loaded with a skiff among other i 
things. As to the position of his arm at the time, whether in- i 
side or protruded out of the window, the evidence was some-, 
what conflicting. : | 

There was a verdict and judgment for the plaintiff, and a ' 
motion for a new trial being overruled, the cause is brought 
to this court by appeal. ‘ i 

The court gave the following instructions to the jury at the 
instance of the plaintiff. 

1. If the jury find that plaintiff was injured as charged in 
the petition, while being transported as a passenger in defend- 
ant’s car from the city of St. Louis to the town of Caron- 
delet, and that it was caused by the carelessness of defendant’s 
agents and servantsin running, conducting and managing said 
car or the train to which it was attached, without any fault, 
misconduct, or negligence on the part of plaintiff immediately 
contributing thereto then they must find for the plaintiff. 

2. Although plaintiff may have failed to exercise ordinary 
care and prudence, while a passenger on defendant’s car, 
which may have contributed remotely to the injury com- 
plained of, yet it the employees of defendant were guilty of 
negligence, which was the direct and immediate cause of the 
injury, and might have prevented it by the exercise of pru-- 
dence and care, the defendant is liable. 

The court refused to give the following instructions asked 
by defendant. 

1. That although the jury may find from the evidence, that 
the plaintiff while riding as a passenger in defendant’s car was 
injured, by having his arm broken, yet if they further believe 
from the evidence, that at the time such injury happened the 
plaintiff's said arm was by the inadvertence of the plaintiff 
protruded through and out of the window of the said car, and 
that but for his said arm being thus out of said window, the 
plaintiff could not and would not have received the injury i 
complained of, the verdict should be for the defendant. | 

2. The court instructs the jury, that although they may be- i 
lieve from the evidence, that the plaintiff while riding as a ; 
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passenger in defendant’s car was injured by having his arm 
broken, yet if they further believe from the evidence, that at 
the time such injury happened plaintiff's arm was by the in- 
advertence or carelessness of plaintiff protruded through and 
out of the window of said car, and that plaintiff was guilty of 
negligence in thus placing his said arm, contributing directly 
to the injury complained of, the verdict should be for the de- 
fendant. 

The court gave the following énstruction namely: 

That although the plaintiff was injured by having his arm 
broken, yet if at the time of said injury, plaintiff by negligence 
or carelessness had his arm ont of the window of said car, and 
that such negligence or carelessness contributed directly to 
the happening of such injury, the verdict should be for the 
defendant. 

The principal question arises upon the first instruction ask- 
ed by the defendant; whether the hypothetical facts of that 
instruction constituted negligence in se and barred a recovery. 
The instruction virtually assumes that it was immaterial in 
what manner or from what cause the collision which produced 
the injury occurred; that the protrusion of the arm of plaintiff 
out of the car-window was negligence, which must defeat the 
action, if in the language of the instruction the injury could 
not and would not have happened but for this act of the 
plaintiff. 

It also assumes that there was no evidence of negligence on 
the part of the defendant or its employees ; that the fact of an 
obstruction being on or near the track was not to be consider- 
ed by the jury in passing upon the question of negligence; 
that the defendant had no duty to perform in keeping a look- 
ont for obstructions of this nature; that although the engineer 
may have seen the wagon on or near the track before the col- 
lison occurred, it was not his duty to stop the train or endeavor 
to do so to avoid the danger. It also assumes as immaterial 
the fact that the collision happened at a place on the track, and 
under circumstances, which were not calculated to excite any 
apprehension of danger in the mind of a man of ordinary pru- 
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dence, who was a passenger, and situated as plaintiff was, or to 
eall for extraordinary care on his part; and that no reasonable 
degree of vigilance could have foreseen or anticipated it. It also 
further assumes that the collision, sufficient to tear off the bat- 
tings from the car, and also the hind steps of the car, could not 
have been the cause of the very act of the plaintiff, which is 
imputed to him as culpable negligence or inadvertence ; that 
the force could not have been applied to the car in such a man- 
ner as to have irresistibly forced plaintiff's arm outside of the 
window ; or that it could not have been an involuntary or me- 
chanical movement, prompted by an instinctive shrinking from 
imminent danger, the nature of which he may have been ‘equal- 
ly disqualified at the time to comprehend or guard against. 
All these circumstances were virtually excluded from the 
consideration of the jury by the instruction; and they all had 
a bearing directly or remotely on the question of negligence. 
The negligence, which will prevent a recovery in such cases, 
is nothing more than the absence of proper care, such care as 
a person of ordinary prudence would exercise under similar 
circumstances ; and this question is almost always more or less 
affected by the conduct of the defendant; a solution of it is 
rarely found in the conduct of the complaining party alone. 
Inadvertence is not necessarily culpable. It may be so, or 
not, according to circumstances. The instruction assumes that 
it was culpable in the case before us. Negligence of sucha 
character as to defeat the action is predicated of an act of in- 
advertence, which as we have seen may have been caused by 
the misconduct of the defendant, which misconduct the jury 
under the instruction would not have been permitted to con- 
sider. The evidence asalready observed was conflicting as to 
the position of plaintiff's arm at the time the collision occurred, 
and also as to facts which tended to show negligence on the 
part of the defendant. Upon the state of facts thus disclosed the 
defendant insists, that the question of negligence should have 
been taken from the jury, and that the court should have declar- 
ed as a matter of law, that if the plaintiff's arm was protruded 
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through the window by inadvertence, and the injury could not 
have resulted but for that act, there could be no recovery. 

The proposition is that negligence is a question for the 
court, not the jury. On this question there is an apparent con- 
flict of authority but it is only apparent, so far as I have seen, 
with few exceptions. 

In the State of Connecticut it seems to have been held in 
one case, that negligence is so peculiarly a question of fact, 
that it should be left to the jury even on a conceded state of 
facts. (19 Conn., 566.) 

This in my view is erroneous. Whether it is a question for 
the court or the jury must be determined by the facts of the 
particular case. Negligence is in all cases in a certain sense a 
question of fact for the jury ; that is, it is for the jury to deter- 
mine, whether the facts bearing upon the question exist or not. 
But when the facts are undisputed or are so clearly proved as 
to admit of no doubt, it is the duty of the court to apply the 
law without submitting the question to the jury. This in- 
volves no invasion of the province of the jury, nor any infringe- 
ment of their legitimate functions, no more than when the 
court passes upon a demurrer to the evidence, or on motions 
for new trials upon the ground of the want of any evidence to 
sustain the verdict of a jury. 

In Keller vs. The New York Central Railroad Company, 24 
Howard Pr., 172, this view is aptly expressed by the learned 
Judge, who says: “ when the facts are so clear and decided, that 
the inference of negligence is irresistible, it is the duty of the 
Judge to decide ; but when the facts or the inference to be drawn 
from them are in any degree doubtful, the only proper rule is 
to submit the whole matter to the jury under proper instrue- 
tions. ” 

The only difficulty is in making a practical application of it 
to the particular case. The cases cited by counsel from In 
diana, North Carolina and Pennsylvania, as I view them, are 
not inconsistent with this rule. There is nothing in those cases 
in my opinion, that warrants the deduction, that negligence is 
always a question for the court, and not for the jury. 
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In the case of Pittsburg C. R. R. Co. vs. McClurg, 56 Penn. 
St., 300, the evidence was not before the court, but it appear- 
ed from the record, that the plaintiff, McClurg, while a passen- 
ger on defendant’s train of cars, suffered his elbow to project 
from the window of the car in which he was a passenger, and 
in passing a switch it came in contact with a car standing on 
the switch, and was broken. The court held upon the state of 
facts as matter of law, that plaintiff was guilty of a want of 
due care which would prevent him from maintaining the ac- 
tion. The court say, where a traveller puts his elbow, or an 
arm out of a car-window voluntarily, wz{hout any qualifying 
circumstances impelling him to it, it must be regarded as neg- 
ligence in se, and when that is the state of the evidence, it is 
the duty of the court to declare the act negligence in law! 

In some of the decisions of this court, language is employed 
to the effect, that the question of negligence is peculiarly and 
exclusively for the jury ; but such language must be interpre- 
ted in view of the facts of the case, as they affect that question 
—-not as legal propositions of universal application. There is 
an exception, however, in the case of Huelsenkamp vs. The 
Citizens Railway Company, 34 Mo., 54. The learned Judge 
says in delivering the opinion of a majority of the court: “A 
court cannot direct a jury that such or such supposed facts 
show negligence, or that such other supposed facts do not show 
negligence.” The proposition here asserted is, that upon no 
state of facts is it the right or province of the court to apply 
the law, or pronounce the legal effects of facts affecting that 
question, however clearly proved, or even if they were undis- 
puted.” Such a proposition as we have endeavored to show Jis 
untenable. 

The case of Devitt vs. The Pacific Railroad Company, 50 
Mo., 302, is not in’ conflict with the rule above stated. The 
facts in that case, affecting the question of negligence of the 
deceased,—who was an employee at the time of the company— 
were undisputed ; and the court held that it was a proper case 
therefore for instructing the jury, that certain enumerated facts 
(which unlike the case at bar were all the facts,) if found to 
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exist, constituted such contributory negligence as would pre- 
vent a recovery ; and properly held the refusal to give such an 
instruction erroneous; there being no doubt as to the facts, 
nor as to the inference to be drawn from them, it was the duty 
of the court to declare their legal effect. 

The instructions given by the court, taken together, present 
the law applicable to the case, very fully and clearly. 

The only remaining point is the refusal of the court to give 
an instruction in the nature of a demurrer to the evidence at 
the close of plaintifi’s testimony. In this the court committed 
no error. The evidence adduced by the plaintiff showed that 
the injury to his arm*was caused by a collision of the car with 
a wagon and skiff near the track, in the manner already des- 
cribed, and that the engineer could have seen this obstruction 
at the distance of some two hundred yards; that no warning 
was given by him to put on the brakes, and that the train 
might have been “broken up,” or stopped by the time it 
reached the obstruction. 

Upon this state of facts, the court properly refused to give 
the instructions asked, 

Judgment affirmed. The other Judges concur. 


Eustace F. Gotson, et al., Appellants, vs. Exxis B. Esrrr, 
Respondent. 


1. Agent—Statments, when made—Principal, liability of —Statements of agents 
do not bind their principals, unless made at the time of the transaction so as to 
form part of it. 

2. Evidence—Prices current—Secondary evidence.—A price current of the 
prices in a city is only secondary evidence, and not the best evidence ob- 
tainable. 

3. Contracts—Made in one country, and ratified in another— What law controls.— 
If a contract is made in one State and to be fulfilled there subject to ratifica- 
tion by a party in another State, when ratified the contract is to be interpreted 
by the laws of the first State. 


Appeal from St. Louis Circuit Court. 
Moss and Sherzer, for Appellants. 
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I. In cases of general agency, a principal is bound, though 
the agent disobeys his instructions in making a contract within 
the scope of his employment. (Story on Agency, §§ 126, 127; 
Butler vs. Maples, 9 Wal., 766; Pickering vs. Busk, 15 East, 
387; Gilman vs. Robinson, 1 Ry. & Mod., 226; Winter vs. 
Pacitic R. R. Co., 41 Mo., 503.) 

II. Plaintiff's Instruction, No. 5, directed the attention of 
the jury to the testimony introduced in evidence, in determin- 
ing whether or not such general agency existed, and should 
have been given. (McDevitt vs. Pacific R. R. Co., 50 Mo., 
302; Fitzgerald vs. Hayward, 50 Mo., 516; Sawyer vs. Han. 
& St. J. R. R. Co., 37 Mo., 240 ; Clark vs. Hammerle, 27 Mo.s 
55.) 

III. Instructions, Nos. 1 and 2, given by the court, are errone 
ous. Ist, In that they neglect, and fail to present the vital dis- 
tinction between an agent vested with general, and one with 
limited authority in binding the principal, whose instructions 
he may have disobeyed or transcended. 2nd, In that they 
leave the question of agency to be solved by inference and 
conjecture. 3rd, In that they had a direct tendency to mislead 
the jury and left them to all the latitude of inference. 4th, 
In that they were too general and abstract, and might mislead 
the jury. 5th, In that, taking the two instructions together, 
it would seem that the agent must have been in fact au- 
thorized to make said contract. (McDermott vs. Donegan, 44 
Mo., 85; Mead vs. Brotherton, 30 Mo., 201; Chappell vs. 
Allen, 38 Mo., 213.) 

IV. Defendant’s Instruction No. 2 was wrong, in that it 
fails to distinguish between the obligations of principal, flow- 
ing froma general agency, when instructions are disobeyed, 

and was calculated to mislead. (Chappell vs. Allen, 38 Mo., 
213, 221-2; Fitzgerald vs. Hayward, 50 Mo., 516, 523.) 

V. Defendant’s 3rd Instruction is the law, even in respect 
to orders. (Biggs vs. Lawrence, 3 Term R., 454, 456, 
Territt vs. Bartlett, 21 Vt., 184, 187, 191; Backman vs. 
Wright, 27 Vt. 187, 189; Backman vs. Mussey, 31 Vt., 
547, 551; Albion Co. vs. Mills, 3 Wil. & Shaw, 218-233.) 
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VI. The law where the contract is to be performed, governs 
as to its validity. (Story on Conflict Laws, p. 432, §§ 280, 242, 
p- 3867 § 242 ; Andrews vs. Pond, 13 Peters, U.S., 65-78 ; Pen- 
obscot & Ken. R. R: vs. Bartlett, 12 Gray, 244-248 ; Hall vs. 
Costello, 48 N, H., 176-179; Ruse vs. Mutual Benefit Life 
Ins. Co., 23 N. Y., 516-521.) 

The approval of the contract being its ratification, it was even 
in its making a Louisiana contract, and its validity to be deter- 
mined by her laws. (Story on Conflict of Laws, § 286 ; Story 
on Conflict Laws, § 244, p. 288.) 

VII. Testimony tending to discredit plaintiffs financial 
standing, was wholly irrelevant. (Eddy vs. Baldwin, 32 M., 
369-374; Blair vs. Corby, 29 Mo., 480-486.) 


Noble & Hunter, for Respondent. 


The question is what power a third person dealing with an 
agent, had a right to infer from the conduct of the principal 
that the agent possessed. (Johnson vs. Jones, 4 Barb. 
Sup. Crt., 399-873; 1 Am. L. Caus. p. 550.) 


Vortes, Judge, delivered the opinion of the court. 


Plaintiffs charge that they were partners doing business in 
New Orleans, Louisiana, in the name of F. Golson & Co., that 
defendant and one Spotswood were doing business in St. 
Louis under the name of E. B. Ebert & Co., that on or about 
the 26th of April, 1870, in said city of New Orleans, said 
Ebert & Co., by their authorized agent contracted and agreed 
with plaintiffs to furnish them, 300 rolls and 50 half rolls (Doug- 
lass bagging.) at the price of 24 1-2 cents per pound, to weigh 
2 1-8 lbs. to the yard, and to he as good in every respect as @ 
sample there exhibited by said agent, and to be delivered to 
plaintiffs in said city of New Orleans on the 15th day of July, 
1870, which plaintiffs. agreed to pay for on delivery, by the 
acceptances of plaintiffs, payable four months after date. That 
before the time for the delivery of the bagging by the terms 
of the contract, the price of bagging advanced rapidly. That 
defendant failed and refused to deliver the bagging, although 
requested thereto, and the pay therefor was tendered as per con- 
tract, for which failure damages are claimed, &c. 
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The defendant, by his answer, denies the making of the con- 
tract charged, by their duly authorized agent, for said quantity 
of bagging, or for any bagging, or for any price or upon any 
terms whatever, and denies every material allegation in the 
petition, except he does not deny that he was requested to, but 
refused to perform the contract. 

A trial was had before a jury, and there the plaintiffs 
read in evidence the deposition of E. F. Golson, (one of the 
plaintiffs.) by which the contract as stated in the petition, was 
fully proved. It was also testified to in said deposition, that 
Stringfellow, with whom the contract was made, was the 
agent of defendant, that witness knew he was the agent by 
having dealt with him befure, and that in said dealings defend- 
ants had recognized him as such, and acted upon and pertorm- 
ed the contracts of Stringfellow as such agent. It was also 
stated in said deposition, that upon defendant’s business cards 
Stringfellow’s name appeared as an agent. This evidence in 
the deposition in reference to the card was stricken from the 
deposition by the court, as being incompetent and irrelevant, 
and plaintiff excepted. Said deposition also showed, that long 
after the contract made with said Stringfellow, the said 
Stringfellow still professed to be the agent of defendant to sell 
bagging, and offered to sell plaintiffs more bagging, but at an 
advanced price. That he was acting as agent of defendants 
in Texas and other Southern States, and at New Orleans, &c. 
The said deposition also contained a statement, that the wit- 
ness, some months after the contract was made, had a conver- 
sation with said Stringfellow, in which he stated that “ he had 
notified defendant of the contract made with plaintiffs, and 
that defendant’s firm would “come to time.” This was also 

being irrelevant and incompetent, and the 


stricken out as 
plaintifls excepted. It was also stated in said deposition, that 
about a month after the making of the contract sued on, plain- 
tiffs wrote a letter to said Ebert & Co., in which plaintiffs ex- 
pressed the hope that defendants would find it convenient to 
deliver at least a part of the bagging prior to the 15th of July, 
1870. Thatinreply Ebert, & Co., stated “ that on the terms of 
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your order as to prive, &c., they could not fill,” and quoted the 
price of bagging in the west, but in said letter, plain- 
tiffs were not informed, whether said Ebert, & Co., were or 
were not dealers in. bagging. This part of said deposition was 
also stricken out by the court, on the ground that it was also 
irrelevant and incompetent. The plaintiffs’ again excepted. 

The plaintiffs also introduced the deposition of one Chism, 
by which the price of bagging was proved in July, 1870, and 
with which deposition there was an exhibit filed, proved by 
said deposition to be a price current issued at New Orleans at 
said time. This price current was rejected as evidence by the 
court, as being incompetent and irrelevant, and the plaintiff 
again excepted. 

The deposition of William F. Tutt was read, by which it 


. . 


was proved that he was dealing in bagging in the city of New 
Orleans in July, 1870—that 30 cents was the wholesale and 32 
cents the retail or jobbing price of bagging in the New Or- 
leans market at that time, that witness’ knowledge of prices is 
derived from actual sales; that he did not at all times regard 
the price current of New Orleans as the authority for prices 
of bagging. The deposition of one Micaw was also introdue- 
ed, which proved that the deponent was present in New Or- 
Jeans at plaintiffs’ office, and heard plaintiffs demand of String- 
fellow, the supposed agent, the bagging named in the contract, 
that Stringfellow replied that he did not have the bagging, and 
walked out of the oftice. 

The deposition of E. G. Crews was introduced, in which it 
was stated that he was a merchant, belonged to the firm E. @ 
Crews & Son, was in general grocery business at Montgom- 
ery, Alabama, had the first transaction with Ebert & Co., of 
St. Lonis,through W.R. Stringfellow who re presented himself 
as agent selling goods for Ebert & Co.,—bought a car load of 
bran from Stringfellow on thirty days’ time, in Nov., 186%.— 
Stringfellow first introduced deponent to a business relation 
with Ebert & Co. Said contract was final and unconditional, 
and was not subject to the approval of Ebert & Co. Said 
Ebert & Co. complied with said contract by shipping the bran 














MARCH TERM, 1873. 265 








Golson, et al. v. Ebert. 








bought. Stringfellow held himself out as the general agent 
for Ebert & Co. to sell goods. That the usage of trade amongst 
merchants is to sell and purchase bagging and manufactured 
articles at from two to four months’ time. It was also proved, 
that prior to the making of the contract sued on, plaintiffs had 
bought corn of defendants through their agent, Stringfellow, 
and that the contract was filled by Ebert & Co. without ques- 
tion, and that said Stringfellow had, before and about that 
time, been in the habit of making sales of provisions and other 
commodities at New Orleans and other places in the south, and 
that the orders so taken and contracted for, were filled and 
performed by defendants without objection ; that the purchase 
of the bagging was made unconditionally, without any refer- 
ence to its being approved by the defendants or any other 
person. 

The depositions of several witnesses were read, which tend- 
ed to prove that said Stringfellow was the recognized agent 
of Ebert & Co., sold large quantities of goods at Jefferson, 
Texas, to divers persons, consisting of bagging, flour, bacon 
and other commodities ; that some of the sales made by String- 
fellow, as the agent of defendants, were on credit, and that they 
were all for absolute unconditional salessof the goods, and 
were all recognized and performed and settled by Ebert & Co.; 
that Stringfellow was the generally recognized agent of defend- 
ants. That these transactions were had through the months 
of March and April of 1870, and through the fore part of that 
year. 

The plaintiffs then read in evidence from the Code of Lonis- 
jana as follows: “All agreements relative to personal property 
and all contracts for the payment of money, where the value 
does not exceed five hundred dollars, which are not reduced to 
writing, may be proved by any other competent evidence; 
such contracts or agreements above five hundred dollars in 
value must be proved at least by one credible witness and oth- 
er corroborating circumstances. ” 

The defendants then read the deposition of W. R, Stringfel- 
low, by which the evidence of plaintiffs, in reference to the 
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contract sued on was contradicted ; he stated that he made no 
contract of the kind, that plaintiffs proposed purchasing the 
bagging named, that he took a memorandum of the proposi- 
tion, told plaintiffs he would send it to Ebert, who could see 
if the manufacturer would fill the order. 


agent of Ebert & Co., to take orders for 
orders had always to be sent to them for 


That witness was the 
goods, but that said 


their approval : that 


sometimes he had fixed the price of commodities when he was 
posted and authorized by Ebert & Co. todo so. That at the 
time the talk was had with plaintiffs about the bagging, he 
told them that Ebert and Co. had no interest in the bagging, 
that the proposition would have to be submitted to the manu- 
facturer, as all that Ebert had to do with it was, that he got 


9° 


2 1-2 per cent. for selling. 
for Ebert & Co. on commission. 


Witness stated that he took orders 
Witness was asked as to the 


standing commercially of plaintiffs, whether good or bad, and 


answered that it was not good. 


The plaintiffs objected to this 


question and answer being read in evidence, on the ground 
that it was incompetent and irrelevant; their objection was 


overruled, and they excepted. 


The defendant was examined 


himself, together with several other witnesses, whose evidence 
tended to show that said Stringfellow was only the agent of 
defendant to solicit orders, without authority to make contracts; 
but that when orders were given him he sent them to Ebert & 
Co. for their approval, and that the purchase made by plain- 
tiffs, of which they testified, was an order sent by Stringfel- 
low. which defendant modified and plaintiffs accepted tiie modi. 
fication ; that defendant and his partner had nothing todo with 
bagging, except when Stringfellow wou!d get an order for bag- 
ging they would send it to defendant, who would try to fill it, 
—that Douglass the manufacturer of the bagging sent the sam- 
ples to Stringfellow, &e. 

The court at the request of the plaintiffs instructed the jury 


as follows: 


“The court instructs the jury, that if they believe from 
the evidence that the contract sued on was made in and to be 


performed in the State of Louisiana, then the law of that State 
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must govern in determining the validity of said contract, and 
that by the laws of said State, to make such contract valid it 
need not be reduced to writing.” 

The court on its own account gave the jury the following 
instructions : 

“Tf the jury believe from the evidence that the defendant 
employed one Stringfellow as their business agent, and sent 
him out and accredited him as their agent, then they are 
bound by the acts and contracts of said Stringfellow, made 
witlrin the scope of the credit and authority thus given him, 
and if the conduet of the defendants themselves with regard 
to the agency of said Stringfellow was such that plaintiffs 
could fairly infer that said Stringfellow had authority to make 
the contract in plaintiffs’ petition alleged, and if the jury be- 
lieve from the evidence that said Stringfellow did in fact make 
said contract with plaintiffs, then the same is binding on the 
defendants.” 

2nd. “ The jury are instructed, that they cannot find for the 
plaintiffs, unless they believe from the evidence, that the said 
Stringfellow was in fact authorized by defendants to make such 
contract of sale as that in plaintiffs’ petition alleged, or that 
the conduct of the defendants themselves in regard to the 
agency of said Stringfellow was such, that the plaintiffs had a 
right fairly to infer that he was so authorized ; and the burden 
is on the plaintiffs to satisfy the jury of the facts contemplated 
by this instruction and by the preponderance and weight of 
the evidence. ” 

8rd. “If the contract for the sale of the bagging was made 
by Stringfellow, and was binding on defendants, and if de- 
fendants failed to comply with the same by delivering the bag- 
ging at the time and place named in the contract, the jury will 
find for the plaintiffs, and the measure of damages will be the 
difference between the contract price and the market price at 
the time and place of delivery, not exceeding the sum claim- 
ed with interest from the commencement of this action.” 

4th. “The court instructs the jury, that the burden is on 
the plaintiff to prove to the satisfaction of the jury— 
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1st. The contract for the sale of the bagging was made and is 
binding. 2nd. The price to be paid for the same by the plain- 
tiffs, of which the commission, freight and insurance is part — 
3rd. The time and place of delivery. 4th. The failure of the 
defendants to deliver the same pursuant to the terms of the 
contract, and 5th, The market price of the bagging at the time, 
and at the place, at which the same was contracted to be de- 
livered.” 

To the giving of the above instructions by the court the 
plaintiffs objected and excepted. 

The court then instructed the jury on the motion of the de- 
fendants as follows: 

1st. “If the jury believe from the evidence, that the con- 
tract alleged to have been entered into between plaintiffs and 
one Stringfellow, as the agent of defendants, was subject to 
the approval of the defendants at St. Louis, then the plaintiffs 
are not entitled to recover in this action, and the jury must 
find for the defendants, unless the jury believe from the evi- 
dence that the same was approved by the defendanits.” 

2nd. “If the jury believe from the evidence, that W. R. 
Stringfellow was acting for the firm of E. B. Ebert & Co., un- 
der special instructions and with limited authority, so that he 
was not authorized to make absolute contracts of sale on ac- 
count of said house, and that the defendant did not otherwise 
represent him to be, to the plaintiffs or to the public generally, 
with the knowledge of the plaintiffs, then the court instructs 
the jury, that the plaintiffs dealt with said Stringfellow at their 
own risk, and defendants were not bound by his contracts be- 
yond his authority, unless subsequently approving the same. 
The jury may, however, consider the dealing of said String- 
fellow with the public generally, and defendants’ conduct in 
regard to such dealing, in determining whether said Stringfel- 
low was acting under special instructions or had general au- 
thority to make such contracts as that in plaintiffs’ petition al- 
leged,” 

3rd. “If the jury believe from the evidence, that the alleg- 
ed contract between plaintiffs and defendants as a member of 
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the firm of E. B. Ebert & Co., of St. Louis, was made at New 
Orleans, Louisiana, but subject to the approval of the said 
Ebert & Co. at St. Louis, Missouri, then the court instructs 
the jury, that the validity of said contract depends upon the 
laws of Missouri, and unless the jury find that some part of the 
goods were delivered to plaintiffs, or some part of the price 
paid by plaintiffs, or there was a written agreement made be- 
tween the parties and signed by defendant, or the firm of E. 
B. Ebert & Co. or their agent duly authorized, and delivered 
to plaintiffs, then said contract was not good, and the jury 
must find for the defendants. 

To the giving of which instructions the plaintiffs excepted. 

The plaintiffs asked the court to give the jury several in- 
structions, which were refused, and the plaintiffs excepted, but 
it is not necessary that they should be repeated here. : 

The jury returned a verdict for the defendant. A motion 
was made by the plaintiffs for a new trial, setting forth as 
grounds the opinions of the court excepted to. This motion 
being overruled, plaintiffs again excepted. After final judg- 
ment had been rendered for the defendants the plaintiffs ap- 
pealed to the General Term of said court, where the judg- 
ment was affirmed, and an appeal taken to this court. 

The questions raised by the record in this case to be con- 
sidered by this court are, as to the propriety of the action of 
the court that tried the cause in receiving and excluding evi- 
dence received and rejected on the trial,when the same was ob- 
jected to, and as to the propriety of the action of the court in 
iving and in refusing instructions to the jury. 

The first point raised is, that the court struck out from Gol 
son’s deposition that part in which it was stated that he knew 
Stringfellow to be the agent of the defendant because his 
name was printed as such on plaintiff's cards. This evidence 
was properly rejected, as no evidence was given tending to 
show that such card or cards were circulated with either the 
knowledge or consent of defendants. 

The evidence as to the correspondence between the parties 
was also properly stricken out, as it was not shown that any 
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efforts had been made to procure the letters themselves, 
or copies thereof. The evidence in reference to what was 
said by Stringfellow, long after the supposed contract was 
made, was also properly rejected. No admissions or state- 
ments made by an agent can be given in evidence against the 
principal, unless the statements were made at the time of the 
transaction to which they refer so as to form a part of the 
transaction. 

The price current at New Orleans offered in evidence by 
the plaintiffs, was also properly excluded by the court. There 
at least should have been satisfactory evidence, that it contain- 
ed a correct statement of the prices, by one who knew the 
fact, in order to admit it in evidence. The price current 
was only secondary and not the best evidence of the material 
fact to be proved, which was the actual price or value of bag- 
ging on the 15th day of July, 1870, and then the price cur- 
rent is not set forth in the bill of exceptions, so that its ma- ) 





teriality can be seen. 

The defendant proved by the deposition of Stringfellow, the 

commercial standing of the plaintiffs, and that their standing 

ras bad. This evidence was objected to by the plaintiffs on 
the ground, that it was incompetent and irrelevant, but the 
court overruled the objection, and admitted the evidence. 
The action of the court in this particular was erroneous: there 
was no issue in the case involving the commercial standing of 
the plaintiffs, and there was no pretense that their standing 
was not known to defendant and his agent at the time of mak- 
ing the supposed contract, so that in any view of the case, this 
evidence was wholly immaterial, and could only be caleulated 
to prejudice and mislead the minds of the jury, and ought 
to have been rejected. (Eddy vs. Baldwin, 32 Mo., 369.) 

It is true that courts will not always reverse a case merely 
on the ground that irrelevant evidence has been admitted that 
could from the nature of the case do no harm, yet whenever 
the evidence tends to predjudice or mislead the jury, it is good 
ground for reversal. (Blair vs. Corby, 29 Mo., 480.) 

The next ground of objection raised in this case, is as to 
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the propriety of the instructions given by the court. By the 
fourth instruction given to the jury by the court the jury are 
told, “that the burden is on the plaintiffs to prove to the sat- 
isfaction of the jury ”(amongst other things) “the failure of 
the defendant to deliver the same, (the bagging) pursuant to 
the terms of the contract ;” this part of instruction four was 
not applicable te the facts of this case. There was no such 
issue before the jury; the petition charged that the bagging 
had been demanded and its delivery refused by the defendants. 
These allegations were not denied by the answer, hence the 
burden of proving said facts were not on the plaintiffs ; in 
fact, there was nothing either in the pleadings or evidence in 
the case which even tended to make such an issue before the 
jury; the whole theory of the defendant was, that he had made 
no such contract; performance was not pretended, but non- 
performance admitted. 

The third instruetion given by the court at the request of 
the defendant, told the jury that if the contract was made by 
the agent, Stringfellow, at New Orleans, in the State of Louis. 
jana, but was made subject to the approval of the said 
Ebert & Co., at St. Louis, Missouri, then the validity of 
the contract would depend on the laws of Missouri, and that 
unless some part of the goods were delivered to plaintiffs, or 
some part of the price paid by plaintiffs, or a written agree- 
ment made between the parties, and signed by the defendant 
or his agent duly authorized, and delivered to the plaintiffs, the 
contract was not binding, &e. 

This was clearly wrong. If the agent made the contract, in 
New Orleans, which was beyond his authority, and it was 
made subject to its being ratified or approved by his principal 
in St. Louis, and was afterwards ratified by the principal at 
St. Louis, it would become binding not as a new contract made 
at St. Louis, but the contract would become binding as made 
and where made by the agent, and would have just the same 
effect as it would have if the agent had been fully authorized 
to make the contract before it was made, and no ratification 
was necessary. (Story on Agency, §§ 239, 244.) 
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the judgment. 


Wagner absent. 
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session holding under a deed, 


the equitable powers of the court. 


Clark, et al. v. The Covenant Mutual Life Insurance Co., 

This contract was made in New Orleans, was to be per- 
formed in New Orleans, and if it was ratified by defendant 
it was a ratification of the contract made there and to be per- 
formed there, hence we mnst look to the laws of Louisiana to 
ascertain its validity, and the statute of frauds in Missouri can- 
not affect it. (Story’s Conflict of Laws, § 242, and following.) 

The instructions, four and five, asked for by plaintiffs, and 
refused by the court, ought to have been given; they contain- 
ed a proper exposition of the law of agency as applicable to 
the facts of this case. The instructions given by the court 
however, contained the same principles of law, as those asked 
by the plaintiff and refused, and although they do not so 
well present the law applicable to the particular facts in the 
ease, yet they would not be likely to mislead the jury, so that 
if there were no other errors committed than the refusal of 
the court to give the said instructions asked for by the plain- 
tiffs, that of itself might not be deemed sufficient to reverse 





For the errors aforesaid, the other Judges concurring, the 
judgment is reversed, and the cause remanded. Judge 





Marra Lovtsa Crark, ef al., Respondents, vs. Taz Covenant 
Moervat Lire Insurance Company or Sr. Louts, Mo., Appel- 


1. Presumptions of law—Real Estate, ownership of—Possession.—The general 
presumption is, nothing appearing to the contrary, that the party who has the 
exclusive legal title to real estate, has also the possesssion. 

Equity—Clond on title— Possession, lack of.—A party not in possession can- 
not go into equity to have a cloud removed from lis title as against one in pos- 


Equity—Cloud on title—Reeord—Defect apparent.—W hen the opposite party 
can only claim title through the record, and a defect appears upon the face of 
such record, there is no cloud on the title such as will call for the exercise of 
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4. Equity—Cloud on titlek—Record—Extrinsic evidence.—Where the opposite 
party can claim title only through the record, and there is no defect apparent 
on the record, but such defect must be proved by extrinsic evidence, particular- 
ly if that evidence depends upon oral testimony to establish it, there is a cloud 
on the title. 

Evidence—Deed—Title—Grantor’s interest.—In showing title under a deed, or 
a cloud on a title through a deed, it is necessary to show that the grantor had 
some sort of title, either real or apparent. 

Practice, civil, pleadings—Equity, bill in—Multifariousness.—A bill in equity 
is multifarious, when the distinct and independent matters are improperly join- 
ed; as several matters perfectly distinct and unconnected united in one bill 
against one defendant, or the demand of: several matters of a distinct and in- 
dependent nature, against several defendants in the same bill 


nr 
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Appeal from St. Louis Circuit Court. 

Dryden and Dryden, for Appellant. 

I. Equity will not interfere except where the party is in 
possession, and there is no allegation to that effect in the peti- 
tion. (Apperson vs. Ford, 23 Ark., 746; Harris vs. Smith, 2 
Dana, 11; Alton M. & F. Ins. Co. vs. Buckmaster, 13 IIl., 
205; Ward vs. Dewey, 16 N. Y., 529; Orton vs. Smith, 18 
How., 265; Armitage vs. Wickliffe, 12 B. Mon., 494; Hay- 
thorn vs. Margerem, 3 Halst. ch., 342; see also, Lake Bigler 
Road Co., vs. Bedford, 2 Nev., 399; Moran vs. Palmer, 13 
Mich., 367.) 

II. The petition alleges that the plaintiffs are husband and 
wife, and that the deed to Newman was made in the name of 
the wife alone. Being so made without the joinder of the 
husband it was void on its face. A deed void on its face, is no 
cloud on the title, and there is no need for equity to interfere. 
(Gamble vs. City of St. Louis, 12 Mo., 620; Graham vs. City 
of Carondelet, 33 Mo., 262; Piersoll vs. Elliott, 6 Peters, 98; 
Ward vs. Dewey, 16 N. Y., 528.) , 

J. S. Garland, for Respondents. 


I. No judgment or decree can avail us anything, which 
does not cancel and annul the deeds mentioned in the petition. 
A court of law cannot cancel them. (Ilamilton vs. Cummings, 
1 Johns. Ch., 520-524 ; Hawkshaw vs. Parkins, 2 Swanst. Ch., 
546.) 
18—voL. Li. 
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3ut courts of equity have long exercised full power in this 
behalf. (Story. Eq. Jur., §§ 699, 700.) And courts of chancery 
in cases of forged instruments have decreed the same to be 
given up and caricelled without any prior trial at law on the 
point of forgery. (Sto., Eq. Jur., §§ 701, 702; Peake vs. High- 
field, 1 Rus. Ch., 560.) 

II. We are entitled to protection against future injury from 
the instruments in question, which cloud may eclipse our ti- 
tle—injury which may become irreparable from lack of the 
necessary proof and ability to defend against it. (Bromley vs. 
Holland, 7 Ves., 20; Kemp vs. Pryor, Zd@., 248; St. John 
vs. St. John, 11 Ves., 535; Peake vs. Highfield, 1 Rus., 559.) 

III. The appellant cannot complain that the petition is 
multifarious, unless the petition is multifarious as to them. 
(McGlothlin’s Admr. vs. Hemery, 44 Mo., 355; Campbell vs. 
Mackay, 7 Sim., 564; S. C. on Appeal, 1 Mylne & Craig, 
603 ; Sto. Eq. Pl., §§ 271, (a.) (b.), 284, 531.) 

IV. The husband must be joined as a plaintiff with the wife 
(since she is necessarily a party in the case at bar) under the 
provisions of our statute. (W,. S., 1001, § 8; Latshaw vs. 
McNees, 50 Mo., 381.) 


Waener, Judge, delivered the opinion of the court. 


This was a suit in the nature of a bill in equity to remove a 
cloud from the title of the plaintiff Maria L. Clark, to certain 
Jand in the City of St. Louis. The petition alleged that the 
plaintiff Maria L., who is the wife of the other plaintiff, was at 
the time of the bringing of the suit and for a long time had 
been the sole owner of the land, that on the 15th of March, 
1869, some person unknown, without the knowledge of the 
plaintiff, falsely personated the plaint#f Maria L., and made in 
her name alone a forged deed to one Newman, purporting 
thereby to convey to said Newman the land, that afterward on 
the 23rd day of March, 1869, said Newman conspiring with the 
defendant, the Covenant Mutual Life Insurance Company, 
made to the trustees of said company a deed of trust, purport- 
ing to convey said land to said trustees, in trust for the pur- 
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poses mentioned in said deed; that afterwards on the 1st day 
of April, 1869, said Newman again conspiring with one Quin- 
lan, who was originally made a co-defendant with the defend- 
ant here, made a deed to said Qyinlan purporting to convey to 
him the equity of redemption in said land, that all of these 
deeds have been placed of record in the office of the recorder of 

St. Louis County, and that by the makingand recording of the 

same plaintiff’s title to the land has been obscured and cloud- 

ed; und accordingly prayed that the deeds might be canceled 
{and rescinded, and that plaintiffs title might be cleared of the ¢ 
cloud cast upon it. 

To this bill the defendant and Quinlan both filed demurrers, 
The grounds of defendant’s demurrers were: That the petition 
did not state facts sufficient to constitute a cause of action ; 
that there was no equity in the petition; that upon the facts 
stated the plaintiff was not entitled to any relief; that the peti- 
tion was multifarious; and that there was a misjoinder of 
parties defendant and also parties plaintiff. 

The court overruled the demurrers, when the case was dis- 
missed as to Quinlan, and the defendant refusing to further an. 
swer, a decree was entered for the rescission and cancellation 
of the forged deed. . 

A bill is said to be multifarious, when distinct and in 
dependent matters are improperly joined whereby they are 
confounded, as, the writing in one bill of several matters per- 
fectly distinct and unconnected, against one defendant, or the 
demand of several matters, of a distinct and independent na- 
ture, against several defendants in the same bill. Whilst the 
suit was pending against both the defendant and Quinlan, 
there might have been some foundation for the charge, but af- 
ter the dismissal as to Quinlan, it seems to me there was then 
no further objection on that account. The only thing that 
was then left to be contested was the validity of the convey- 
ance by which the defendant claimed an interest in the pro- 
perty. The dismissal also disposes of the question relating to . ' 
the misjoinder of the parties defendant, and there was no mis- 
joinder of the plaintiffs, for the husband was a proper party to 
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sue in conjunction with his wife. (Latshaw vs. McNees, 50 
Mo., 381.) 

It is insisted that the petition is defective, because it is not 
expressly alleged that plaintgff was in possession of the prem- 
ises and that a bill to remove a cloud from the title lies only 
in behalf of one who is in the actual possession. The bill states 
that the plaintiff was, and for a long time had been, the legal 
owner of the land mentioned, and I think it may be assumed 
therefore, that at the time of the commencement of the suit, 
the plaintiff was in the possession of the premises. This tact; 
is not directly averred in the petition, but it would seem to fol- 
low as a legal deduction from the facts that are averred. There 
is no point raised that any one else was in possession, and the 
general presumption is, nothing appearing to the contrary, that 
the person who has the exclusive legal title, has also the pos- 
session which usually accompanies that title. A party out of 
possession cannot go into a court of equity to havea cloud re- 
moved from his title as against one in possession holding un- 
der a deed. In such a case there would be no necessity for 
the exercise of the equitable jurisdiction of the court, as the 
title might be determined in an action at law. The settled 


rule is, that when a defect appears upon the face of the record 


through which the opposite party can alone claim title, there 
is not such a cloud upon the title as to call for the exercise of 
the equitable powers of the court to remove it. But when 
such claim appears to be valid upon the face of the record, and 
the defect can only be made to appear by extrinsic evidence, 
particularly if that evidence depends upon oral testimony to 
establish it, it presents a case for invoking the aid of a court 
of equity to remove it, as a cloud upon the title. (Cox vs. 
Clift, 2 Comst., 118; Ward vs. Dewey, 16 N. Y., 529; Piersoll 
vs. Elliott, 6 Pet., 95.) 

The distinction in the two classes of cases is not only found- 
ed in reason, but exists in the very nature of things. It may 
be safely assumed, when such circumstances exist in connection 
with a deed as not only to give it an apparent validity, but 
to enable the grantor to make out a prima facie title under 
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it, a cloud is created. In showing title under a deed by the 
grantee himself, or in showing that the deed constitutes a 
cloud upon another's title, it is necessary to show some sort of 
title, either real or apparent, in the grantor. The fact howev- 
er is very material as to the manner in which the title of the 
grantor is shown. If a grantee in deed, void for some reason 
not appearing upon its face nor in any of the previous deeds, is 
able to show a regular chain of conveyances down to his im- 
mediate grantor, then no one would doubt that the deed con- 
stituted a cloud upon the title. But if in the investigation, in 
tracing back the title, a defect appears upon the record, then 
it is evident there is no cloud, for the face of the record fur- 
nishes the means of detecting the error, and apprising parties of 
the true state of the title. Now to which class does this case 
belong? The plaintiff had a good and complete title to the 
premises, regularly recorded. Some one impersonating her, 
and in her name, executed a deed of conveyance to another. 
This deed was placed upon record. It then showed an appar- 
ent title in her supposed grantee. And although a forgery 
and utterly worthless, it was a cloud, and could only be remov- 
ed by invoking the aid of extrinsic evidence. Whilst it was 
permitted to remain it obscured the title, and had a tendency to 
prevent the plaintiff from using and disposing of her property. 
Nor does it make any difference that the forged deed was 
void, because it showed that plaintiff's husband was not joined 
asa grantor. The record did not show that she was a married 
woman, and in order to avoid the deed under any cireum- 
stances it would have been necessary to show by extrinsic evi-' 
dence that fact. There was nothing of record to show its in- 
validity, and therefore a suit became necessary. There was 
sufficient equity stated in the bill to entitle the plaintiff to re- 
lief. 

Judgment affirmed. All the Judges concur, except Judge 
Sherwood, who is absent. 
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James M. Carpenter, Respondent, vs. Joseph Rynpers, Ap- 
pellant. , 

1. Practice, civil—Supreme Court—Reversal—Improper evidence.—This court 
will not reverse a case on account of the admission of improper evidence,when 
such evidence cannot have prejudiced the case of the appellants. 

2. Broker—Real estate—Commissions—Default of owner.—A broker, who ne- 
gotiates a sale of real estate is entitled to his commissions, though, owing to 
the default of his employer, the sale is never effected. 


Appeal from St. Louis Circuit Court. 
Fisher & Rowell, for Appellant. 


Title cannot be shown by experts. (30 Mo., 310; 28 Mo., 
407; 28 Mo., 496; 24 Mo., 113; 9 Mo., 603; 1 Greenl. Ev., 
§ 441.) 

D. Breck Ramsey, for Respondent, cited: Bailey vs. Chap- 
man, 41 Mo., 538. 


Vortes, Judge, delivered the opinion of the court. 


This action was brought before a Justice of the Peace to 
recover the amount of an account filed for commissions for the 
sale of a house and lot on McLure Avenue. A trial was had 
before a Justice, where tlie defendant recovered a judgment. 

The plaintiff appealed to the St. Louis Circuit Court, where 
on a trial anew, he recovered judgment for $75; from this 
judgment defendant appealed to General Term, where the 
judgment rendered at the Special Term was affirmed, and the 
defendant appealed to this court. 

The facts shown by the record are, that plaintiff is a real 
estate agent, and that as such the defendant employed him to 
make sale for him of a house and lot at the price of six thou- 
sand dollars. There is some conflict in the evidence in refer- 
ence to the exact terms of the contract, but the evidence tends 
most strongly to show that plaintiff undertook to sel] the 
house and lot for 2 1-2 per cent. on the price, and that the 
plaintiff was to also write the deed without further charge, 
and that nothing was to be charged unless plaintiff made a 
sale. The evidence further shows, that the plaintiff did effect 
a sale of the property, which was satisfactory to the defend- 
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ant, and that one hundred dollars of the purchase money was 
paid to defendant as part payment; but that when the de- 
fendant was about to make tlie deed, the purchaser upon ex- 
amination found that the defendant’s title to the lot was defec- 
tive. The defendant after this proceeded to the State of Ohio 
and obtained deeds which perfected his title, but that in this 
time the purchaser made different arrangements, and refused 
to take the house and lot. That upon consultation between 
plaintiff and defendant, the hundred dollars paid was returned 
to the purchaser. The purchaser testified, that he bought the 
lot in good faith, and would have taken it and paid for it, if 
the title had been good, or if defendant could have perfected 
his title before he had made other arrangements about the 
purchase of property. Mason the purchaser, during his ex- 
amination as a Witness, stated amongst other things, that after 
he had made the trade with Carpenter, he saw Rynders and 
talked it all over; he then made an examination of the title 
and found it bad, that. Rynders had no title at all as it stood. 
This testimony was objected to by the defendant, as incompe- 
tent and secondary. The objection was overruled, and the de- 
fendant excepted. At the close of the evidence, the court at 
the instance of plaintiff instructed the jury as follows: “If the 
jury believe from the evidence, that the plaintiff James M. 
Carpenter was a real estate agent and broker in the City of 
St. Louis, and that as such he was employed to sell the real 
estate in question for $6,000; that he found a purchaser, ne- 
gotiated a sale, aid that the purchase was not completed be- 
tween the purchaser and defendant on the ground that the ti- 
tle was defective, which defect in the title was not known to 
the plaintiff at the time he undertook the sale of said proper- 
ty, and he, the said plaintiff, did all he could in the perform- 
ance of his undertaking, and was prevented from accomplish- 
ing the sale, only by the defect of the title, and that the 
amount charged was a reasonable compensation for such ser- 
vices, they will find for the plaintiff.” 

To the giving of this instruction the defendant objected and 
excepted. 
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The court then at the instance of the defendant instructed 
the jury as follows: “If the jury find from the evidence, 
that the plaintiff knew the imperfection in the title to defend- 
ant’s property at the time he undertook to sell the same, or 
before the transaction with Mason, he cannot recover in this 
case.” 

After the rendition of the verdict by the jury, the defend- 
ant filed his motion to set aside the verdict and grant hima new 
trial, setting forth as grounds of his motion, that improper 
evidence had been admitted, that improper instructions had 
been given, that proper instructions had been refused, and 
that the verdict was against the law and the evidence. 

This motion being overruled, the defendant again excepted. 

The court then rendered a final judgment against the de- 
fendant for the amount of the verdict, from which an appeal 
was taken to the General Term of said court, where the judg- 
ment of Special Term was affirmed, and from which the de- 
fendant appealed to this court. : 

The first point made by the defendant in the argument in 
this court as a ground for reversing the judgment in this case is, 
that the court permitted witness Mason to testify on the trial 
that defendant had no title to the land charged to have been 
sold to Mason by the plaintiff. It is contended that the want 
of title could only be proved by the production of title pa- 
pers, so that the court as a matter of law could say whether 
there was title or not. It is very true, that the title to land 
is usually to be proved by the title papers, and that experts 
would not be permitted to testify as to the legal effect of a 
deed, but that was not done in this case. The witness testi- 
fies, that it was found that defendant had no title to the lot; 
he does not state this as an expert, but as a fact, and it might 
be that the very reason why he had no title was, because he 
had no title papers to produce. It was however, stated in this 
ease, that the only title that defendant lad, was by virtue of 
the purchase of a title of his brother to the lot under a deed 
of trust given by his brother in his lifetime, and who had be- 
fore the purchase died, and that defendant was his administra- 
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tor at the time he purchased. This was a statement of the 
facts and not an opinion of an expert. But the answer to this 
whole question is, that there was no dispute about the defect 
in the title of defendant to the lot. The defendant himself 
states that he went to Ohio afterwards, and got deeds which 
perfected his title to the lot, and there is nothing in the case 
to dispute or controvert this fact. In such case, even if the 
witness had given his opinion as to the title, it could not have 
prejudiced the defendant, and the judgment would not for 
that reason, be reversed. (Whittlesey vs. Kellogg, 28 Mo., 
404.) 
The instructions given in this case were proper, and fairly 
placed the case before the jury. | 
The plaintiff had undertaken to sell defendant’s lot for a 
commission; he negotiated a sale, which was satisfactory to 
the defendant. The defendant must of necessity make the 
deed and convey the lot. This he failed todo. The plain- 
tiff had done all that could be done by him, and if the con- 
tract and sale were defeated by the fault of the defendant, the 
plaintiff having done everything on his part that he could do 
is entitled to his pay. This case comes exactly within the 
principle of the case of Bailey vs. Chapman, 41 Mo.,536 : see al- 
so, 21 Barb., 145. 

There were a number of other instructions asked for by the 
defendant, which were refused, some of which were perhaps 
abstractly proper, but the principles contained in them were 
either covered by the instructions given, or not sustained by 
the evidence, or not applicable to the evidence in the case. 

And the case having been fairly presented by the instrue- 
tions given, no further notice will be taken of the instructions 
refused. 

Judge Sherwood not sitting. The other Judges concur- 
ring, the judgment of the Circuit Court is affirmed. 
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Arnotp Drirrmeyer, Respondent, vs. Frep. W. Hackman, 
Appellant. 

1, Extoppel—Creditors—Partnership-—Debt of one partner—Deeds of composi- 
tions.—A co-partnership conveyed all their assets to trustees for the benefit of 
their creditors, in pursuance of a resolution adopted at a meeting of the credi- 
tors. At that meeting acreditor of one of the partners was present, and by 
consent of all, his debt was admitted as a partnership debt. Held, that the 
creditors were afterwards estopped to deny that that debt was a partnership 
debt. 

2. Deeds of composition—Releases— Validity—Creditors.—Deeds of composition 
and releases, in the absence of fraud towards any creditors, are legitimate ard 
should be upheld by the Courts. 


Appeal from St. Louis Circuit Court. 
H. 4. Clover, for Appellant. 


I. There was sufficient legal consideration for the execution 
of the agreement by the plaintiff. 

If. The indorser of a promissory note is discharged from 
any liability thereon by any valid agreement between the 
holder and the maker, whereby the holder accepts a composi- 
tion in discharge of the maker. All other parties to the note 
who have remedies over against the maker are discharged. 
(Edwards on Bills, 294; Story on Bills, Cap. XI, §§ 424, 425, 
426; Bayley on Bills, 2 Am. Ed., 357.) 

III. If the creditor, with knowledge that one of the makers 
of the note is a surety, agree with the principal to give day 
of payment, without the consent of the surety, the latter is 
thereby discharged. (Grafton Bank vs. Kent, 4 N. H., 221; 
Bank vs. Woodward, 5 N. H., 99; Webster vs. Atkinson, 4 
N. H., 21; Rees vs. Barrington, 2 Ves. Jr., 540; 3 B. & P., 363; 
Chitty on Bills, 408, 412; 6 Jur. 889; 2 Keen, 638; 3 Y. & 
Cgil., 187; 3 Madd. 221; 6 Dow. 233 ; 3 Merivale, 272; 18 Ves. 
90; 11 Ves. 410; 6 Ves. 734; 2 Ves. Jr., 543; 2 Ves. Jr., 
5389; 2 Bro. C. C. 579. Barbour’s Dig. Title. Principal and 
Surety ; IL Theobald, Principal and Surety, 117, 138. Cooper's 
Justinian 463 n; Am. Bk. vs. Baker, 4 Met. 164; See Note- 
2, to Rees. vs. Barrington, 2 Ves. 540; Story on Partnership 
§ 168; Co. Litt. 232 a; Bac. Abr. “Release” (g); Rawley v. 
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Stoddard, 7 Johns. 207; Shep. Touch. 335; Co. Litt, W. 237.) 

IV. Whenever a creditor has accepted a composition in dis- 
charge of the principal debtor the surety is thereby also dis- 
charged. (Ex parte Wilson, 11 Ves 411; Ex parte Smith, 
3 Brown 1.) 

V. The instructions given were inconsistent and contradic- 
tory. 

Hitchcock, Lubkee § Player, for Respondent. 

An accord to be effective and a bar, must be advantageous 
to the creditor, and he must have an actual benefit therefrom 
which he would not otherwise have had. (Bouv. Law Dict. Vol. 
I “Accord”; 2 Sto. on Cont. § 982.) The creditor must be legal- 
ly entitled to such advantage. It must be something which he 
can make available or enforce. (Case vs. Barber, T. Raym., 
450.) 

“An agreement in order to be an effectual pleain bar, must 
he executed and satisfied with a recompense in fact, or with an 
action or other remedy to execute it and recover a recom- 
pense.” (Coit vs. Houston, 3 Johns. Cases, 249; Story on 
Contracts, Vol. II, § 982; 1 Com. Dig. “Accord.’ B. 4; Cart- 
wright vs. Cooke, 3 B. and Ad. 701; Bayley vs. Homan, 3 
Bing. N.S., 915; Babcock vs. Hawkins, 23 Vt., 561.) 


Apams, Judge, delivered the opinion of the court. 


This action was founded on the following promissory 


note. 
“St. Louis, Mo., May 7th, 1863. 


Six months after notice we promise to pay to the order 
of Arnold Diermeyer, Eleven Hundred Dollars, for value 
received negotiable, and payable without defalcation or dis- 
count, with interest from date, at the rate of eight per cent. 
per annum. 

F. W. Henschen & Co.” 

Indorsed, “ F. W. Hackman”. 

The petition alleges that the note was indorsed by the 
defendant Hackman, and being thus indorsed was delivered 
to plaintiff, and this suit is brought against the defendant 
as indorser and not as a joint maker; whether the indorse- 
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ment was made simply asa security, or as a guaranty, does 
not appear from the petition, nor is it material to the con- 
troversy here whether the defendant was a joint maker, : 
iarantee, or simply a security. 

The defense set up is, that there was a release of the makers, 


o 
pia 


which it is alleged operated as a release of the defendant, 
growing out of the following state of facts. 

On the 15th day of November, 1869, the plaintiff was the 
holder of the note sued on, the makers thereof being Frederick 
W. Henschen and Frederick H. Krite, composing the firm 
of F. W. Henschen & Co. There was also another firm 
under the name and style of Ilenschen, Krite & Co., composed 
of the said Frederick W. Henschen, Frederick H. Krite, and 
Frederick Perschbacker. 

On the 15th day of November, 1869, the said firm of 
Henschen, Krite & Co. being unable to pay their debts, their 
creditors had a meeting, in which the plaintiff participated, it 
being assumed on all hands, that his debt against two of the 
members of the firm should be counted as a debt of that firm 
and provided for accordingly. Thereupon all of said creditors 
including the plaintiff agreed upoy and signed the following 
writing: 

“ Resolved, that we the creditors of Henschen, Krite, & Co. 
will give them a full release of all claims against them and 
due us, provided said firm will convey to trustees agreed upon, 
the will, contents and other effects of said firm, said trustees 
to execute a bond to said firm for the honest and faithful ap- 
pliance of the assets to the payment pro rata of all debts, 
said trustees to have full power to settle all claims, and to sell 
or defer the selling of the real estate as they may deem expe- 
dient for the interest of the creditors.” 

Nov., 15th, 1869. “ Resolved, that Vital Jarrot, Charles 
H. Teichman, and Thomas Triustanly, be the Trustees.” 

Afterwards and in pursuance of this agreement, the said 
firm of Henschen, Krite & Co., did execute and deliver to 
the said trustees a conveyance of the property and effects re- 
ferred to, upon the terms of said agreement and on the trusts 
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therein stated; which conveyance was executed on the 17th 
of November, 1869, and there was attached to this gonveyance 
a list of the creditors secured thereby, of whom the plaintiff 
was named as one for the note sued on; which deed of trust 
was duly recorded in the State of Illinois, where the property 
was situated, and the trustees accepted the trust and gave bond, 
and entered upon their duties and sold and converted the pro- 
perty into money, and declared a dividend and notified the 
plaintiff of his dividend being to his credit and ready to be 
paid over to him. 

The plaintiff by replication set up, that he signed the 
alleged agreement, and became a party thereto and to the 
deed of trust, without knowing it contained a clause of 
release, &c. 

On the trial of the case evidence was given tending to show 
that the plaintiff's name was signed as alleged by him, and 
evidence to the contrary. But no question is presented on 
this part of the case, and no further notice will be taken of 
it. 

The case was submitted to the Court for trial, and after the 
evidence was closed, the Court at the instance of the plaintiff, 
and against the objections of the defendant, made the following 
declarations of law :— 

“The Court declared the law to be, that if the co-partner- 
ship of Henschen, Krite & Co. were insolvent at the time of 
the execution of the agreement of release, dated November 
15th, 1869, offered in evidence by defendant, then the signing 
by plaintiff of said agreement was without consideration and 
the agreement is not binding on him.” 

“The Court declares the law to be, that the agreement of 
release dated November 15th, 1869, and the deed executed in 
a thereof, offered ” evidence, constitute no defense 
to plaintiff's cause of action.’ 

At the instance of the defendant the Court ‘deck ared the 
law as follows : 

“The Court declares the law to be, that if the plaintiff 
executed the agreement of release of November 15th, 1869 
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and consequently upon the execution of said agreement the 
parties Henschen, Krite & Co., the makers of the note sued 
on, executed the deed of the same date given in evidence, 
whereby the property therein mentioned was conveyed 
to trustees therein named to pay and discharge in full, if there 
be sufficient means for that purpose, the debt and liability 
arising upon the note sued on, among others, and that said 
trustees have executed the trusts of said deed, then the plain- 
tiff cannot recover upon said note as against the defendant 
the indorser thereon.” 

The Court thereupon found for the plaintiff the amount of 
the note and interest, and gave judgment accordingly. 

The defendant filed a motion for a new trial on the ground 
that the law as declared by the Court for plaintiff was er- 
roneous, and inconsistent with the declaration given for 
defendant. 

The Court overruled this motion, and defendant excepted, 
and appealed to the General Term, where the judgment at 
Special Term was affirmed, and the defendant has appealed to 
this Court. 

There seems to be a manifest inconsistency in the decla- 
rations of law given for the plaintiff and defendant. The one 
given for the defendant misdescribes the note in referring to 
it as having been executed by Henschen, Krite & Co., as the 
makers thereof, whereas it had only been executed by two of 
the members of that firm. This no doubt was an oversight 
or clerical error. 

The truth was, that the creditors of Henschen, Krite & Co., 
and all the parties to the agreement of release and the com- 
position deed, treated this note as a debt of that firm, and 
although it was not in point of fact a debt of the firm, it was 
counted as one in that transaction, and must be considered as 
such “pro dac vice.” After the creditors of Henschen, 
Krite & Co., had thus agreed to let that debt come into the 
deed, and after the deed had been executed on the faith otf 
this understanding, they would be estopped to deny that this 
debt was to share its part of the proceeds of the trust property. 
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Therefore if those transactions amounted to a release of the 
real debts of Henschen, Krite & Co., secured by the trust, this 
debt certainly ought to share the same fate. For the plaintiff 
was thus allowed to share in assets which would otherwise 
have been beyond his reach. 

There is no question of fraud as to creditors raised here; all 
the creditors are parties, and agreeing to the release and deed 
oftrust. The grantors were not bound to make the deed, nor 
could they have voluntarily made the deed and required a 
release. The creditorsas a matter of right, could not require 
the debtors to part with their control over their own property. 
The creditors preferred to have the property transferred to 
trustees for the payment of their debts, rather than to rely 
any longer on the personal responsibility of their debtors ; and 
to attain this end they were willing to release their debtors 
and look alone to the property for payment. Such deeds of 
composition and release, where there is no fraud as to the 
other creditors, are legitimate transactions, and ought to be up- 
held by the Court. 

Under this view, the declarations of law given for the plain- 
tiff should have been refused. The one given for the defend- 
ant if properly modified might stand. 

For these reasons the judgment will be reversed and the 
cause remanded. The other Judges concur. 





Epwarp J. Gamacue, Appellant, vs. Henry Games, Admr. 
of W. M. Provost, e¢ al., Respondents. 


Per Curiam, Juper Ewina, Dissentina. 
1, Wills—Establishment of—Witnesses—Beneficiaries competent.—Beneficiaries 
under a will being parties to the action,are competent witnesses in establishing it, 
[Garvin v. Williams, 50 Mo., 206 affirmed.] 


Appeal from St. Louis Circuit Court. 
Bakewell § Farish for Appellant. 
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The Court erred in excluding the plaintiff, the legatee, when 
offered as a witness by appellant. (Shailer vs. Bumstead, 99 
Mass., 130 ; Garvin’s Admr. vs. Williams, 50 Mo., 206 ; Granger 
vs. Barrett, 98 Mass., 463 ; Baxter vs. Abbott, 7 Gray, 82; Gay 
vs. Gay, 5 Allen, 157; Looker vs. Davis, 47 Mo., 141 ; Mass. 
Rev. Stat., 1860, 672.) 

Lackland, Martin and Lackland, for Respondents. « 

The testimony of the beneficiary in a will to acquit himself 
of the charge of practising a fraud or undue influence on themind 
of Prevost to procure the will, was incompetent. 

The statute says: “Where one of the original parties to the 
contract or cause of action in issue and on trial is dead, or 
shown to be insane, the other party shall not be admitted to 
testify in his own favor.” 

The question then is, what is the cause of action in this suit 
to establish the will of Prevost, to which there were original 
parties or actors? A cause of action is any matter for which 
an action may be brought. (1 Bouvier Dic., 247.) The defend- 
ants state that the paper is not Prevost’s will, for the reason 
that it was obtained by frand and undue influence practised by 
plaintiff himself, upon Prevost in his life time. The issue and 
cause of action which is distinctly presented by the pleadings, 
is whether Prevost was imposed upon, and defrauded in his 
life time by plaintiff. If defendant’s allegations are true, then 
the testator Prevost was the victim of the fraud and undue in- 
fluence, and was therefore an original party to the cause of ac- 
tion, and the plaintiff the fraudulent procurer of the paper, the 
other party to the cause of action. 

A willis a transaction between the deceased and the devisees 
as much as if it was a deed and nota will, (Garvin vs. Williams, 
44 Mo., 471,) and so all authorities agree. Ifthen, there is no 
difference in the rules of dealing with fraud in procuring a will, 
and fraud in procuring a deed, the rule of evidence should be 
the same. If this were a suit to cancel a deed by Prevost, the 
cause of action would be the fraud in procuring it. In such 
a case the grantee would not be a competent witness, Prevost 
being dead. 















MARCH TERM, 1873. 














A party to a cause of action is incompetent for any purpose 
whatever, if the other party is dead. 

The following cases contain a great variety of illustrations of 
@ party’s incompetency, where a contract with a deceased party 
is involved in the determination of the suit: Brown vs. 
Brightman, 11 Allen, 226; Stanton vs. Ryan, 41 Mo., 510; 
Parson vs. Parson, 45 Mo., 268 ; Johnson vs. Quarles, 46 Mo., 
429 ; State ex rel. Townshend vs. Meagher, 44 Mo.363. See also 
(HHollister’s Admr. vs. Young, 42 Vt., 403; Merrill, Admr. 
vs. Pinney, 43 Vt., 606; Fitzsimmon vs. Southwick, 38 Vt., 
509; Smith vs. Smith, 1 Allen, 231; Byrne vs. McDonald, 
Id., 293; Hubbard vs. Chapin, 2 Allen, 328; Fisher vs. Morse, 
9 Gray, 440 ;Woodrow vs. Mansfield, 106 Mass,, 112; Merrill, 
Admr. &e. vs. Brown, 43 Vt., 605; Ayres, Admr. vs. Ayres, 
11 Gray, 130; Timon vs. Claffy, 45 Barb., 438; Dyer vs. 
Dyer, 48 Barb., 190; Van Alstyne vs. Van Alstyne, 28 N.Y. 
R., 375; Stephens vs. Hartley, 13 Ohio St., 531; Hollister’s 
Admr. vs. Young, 41 Vt., 159; Little vs. Little, 13 Gray, 266; 
Ford’s Exr. vs. Cheney, 40 Vt., 155; Ela, Exr. vs. Edwards, 
97 Mass.,318; Granger vs. Bassett, 98 Mass., 468.—Shailer vs. 
Bumstead, 99 Mass., 130 is evidently not a well considered 
case and is contrary to prior decisions in that State. It says 
there was no cause of action till the death of the testatrix. 
But action and cause of action are different things. When 
suit was brought the cause of action reached back to the 
fraud and influence, which took place before the death. 
That case was ruled on the idea that there was a difference 
between a will and a deed, which idea is overthrown in 
Garvin vs. Williams, 44 Mo. 477. 


Waener, Judge, delivered the opinion of the court. 


The plaintiff was the devisee in the will of William M. 
Prevost, and presented the will for probate in the St. Louis 
County Probate Court, where it was rejected. 

He then filed his petition in the Circuit Court to have the 
same established. On the trial he offered to testify as a 
witness and his evidence was ruled out on the ground that he 
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was incompetent to be introduced for that purpose. His re- 
jection as a witness constitutes the only error complained of. 

The precise question here raised was decided by this Court, 
at its October Term, 1872, in the case of Garvin vs. Williams, 
where it was held that in an issue to try the validity of a will, 
the beneficiaries under the will being parties to the action are 
competent witnesses in favor of the will. The real question 
in such a case is, whether there is a will or not, and upon that 
question all the parties have a right to testify. 

That case is decisive authority, and the judgment must be 
reversed and the cause remanded. The other Judges concur 
except Judge Ewing. 


In roe Matrer or Partnersutr Estate or Henry Ames & Co. 
Lucy V. Sempte Ames, Administratrix, Apellant. 
1. Administration--Assets—-Situs.—-In administration the real situs of the assets is, 
where the debtor resides and the assets are located. 
2, Administrator—Authority of— Foreign State.—The authority of an adminis- 
trator does not extend beyond the limits of the Government granting the letters 
unless the foreign law controlling the assets permits it. 


Appeal from St. Louis Circuit Court. 


Glover §& Shepley, and Hitchcock, Lubke and Player, for 
Appellants. 


If these are assets of the firm of Henry Ames & Co., this 
being the home of the domicil, it is competent for the adminis- 
trators of the surviving partner, in charge of said partnership of 
Henry Ames & Co., to make distribution or sell the assets of 
that partnership in another State. (Redfield on Wills, 20; Wil- 
kins vs. Ellet, 9 Wall., 740; Vroom vs. VanHorne, 10 Paige; 
Ch. 549; Schultz vs. Pulver, 11 Wend., 361; Williams vs. 
Storrs, 6 John Ch., 353.) 

As Mrs. Ames is the purchaser and does not object to the 
position she is in, and is willing to run the risk there is no reason 
why the sale should be rejected. The contestants were present 
at the sale and made no objection to it. 
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The whole question is discussed and the recent decisions com 
mented on in 2 Am. Law Review pp. 1-24, 193-205. 


Sharp & Broadhead, for the Executors of Henry Ames, 
deceased. 

Laws have no force propria vigore beyond the Territory 
of the State by which they were made. (Minor vs. Cardwell, 
37 Mo., 350.) “The letters of a foreign executor have no 
extra-territorial force, and give him no title to the property 
of the testator in this State.” (Naylor’s Adm., vs. Moffatt, 29 
Mo. 126; Vaughn vs. Northup., 15 Peters, 5.) Every grant of 
adininistration is strictly contined in its authority and opera- 
tion to the limits of the territory of the Government which 
grants it, and does not de jure extend to other countries. 
(Fenwick vs. Sears, 1 Cranch., 259 ; Dixon’s Exrs. vs. Ramsey’s 
Exrs. 3 Cranch., 319; Kerr vs. Moon, 9 Wheaton, 565; 
Noonan vs. Bradley, 9 Wallace, 404. ) 

It has never been held that the dméinistrator can pass 
the title to property in another State or assign a chose in ac- 
tion so as to authorize this assignee to sae. (Stearns vs. 
Burnham, 3 Green. Maine, 261; Goodwin vs. Jones, 3 Mass., 
513; Young vs. O’Neil, 3 Sneed. Tenn., 55; Trecothick vs. 
Austin, 4 Mason, (Cir. Court), 35.) 


Avams, Judge, delivered the opinic: of the court. 


Prior to August 14th, 1866, Henry and Edgar Ames were 
co-partners under the firm name of Henry Ames & Co., doing 
business as pork packers and commission merchants in the 
City of St. Louis, Missouri, where both partners resided, and 
continued to reside during their lives. On the 14th of August, 
1866, this firm was dissolved by the death of Henry Ames. 
The surviving partner Edgar Ames took out letters from the 
Probate Court of St. Louis County on the partnership estate, 
and continued this administration up to the time of his death 
in December 1867. After his death his widow Lucy V. Sem- 
ple Ames, being qualified as administratrix of his estate in the 
same Probate Court, also gave bond and was authorized to 
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take charge of the partnership estate remaining unadminis. 
tered, and to make settlement thereof. The partnership estate 
consisted of a large amount of assets belonging to the firm in 
the State of Missouri, and the firm of Henry Ames & Co. 
also had large assets as members of other firms in the State of 
Mississippi, consisting of outstanding accounts and debts due 
the Mississippi houses from debtors residing in that State. 
Mrs. Ames, as administratrix of the surviving partner and of 
the partnership effects, had charged herself with all the home 
assets, and also with the Mississippi or foreign assets. These 
charges were separately and distinctly made in her reports, 
distinguishing the home assets from the foreign. 

Desiring to make a final settlement, she thus presented 
her accounts for that purpose, and with a view to such settle- 
ment an order was procured from the Probate Court to the 
effect, that she “do sell at public auction at the Eastern door 
of the Court House of the County of St. Louis, prior to the 
first day of the next term, the uncollected personal effects of 
said partnership, as set forth in said settlement, first giving 
notice of said sale by publication in the Missouri Republican 
and Missouri Democrat for 20 days prior thereto, and that she 
make report at the next term of this Court.” 

Under this order Mrs. Ames as Administratrix sold all the 
uncollected accounts and debts domestic and foreign, and 
became the purchaser herself of all the foreign assets at 
amounts greatly below their nominal value. This sale was 
conducted through an auctioneer; the respondents were pre- 
sent at the sale and made no protest or objection in regard to 
the manner in which the sale was conducted. 

When Mrs. Ames filed her report of sale, the respondents 
filed a motion, asking the Court to reject and set aside the 
sale of the Mississippi assets, upon the ground, that the order 
of sale was not broad enough to cover the assets, and that 
the Probate Court had no jurisdiction to order the sale there- 
of. The Probate Court, on hearing the report of sale and 
respondents’ motion, confirmed the sale in all respects except 
in regard to the foreign assets, and the sale of the foreign 
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assets was disapproved and declared a nullity. From this 
order of disapproval Mrs. Ames took an appeal to the Circuit 
Court, where the action of the Probate Court was affirmed, 
both at Special and General Term, and she has appealed to 
this Court. ° 

Tie only material point in this record is, whether the Pro- 
bate Court of St. Louis County had any jurisdiction over the 
foreign assets belonging to the firm of Henry Ames & Co. 

It may be concluded and no doubt is true, that during the 
life-time of the surviving partner he had control of the foreign 
assets, and that by fiction of law such assets, for many purpos- 
es, had no real szfus, but followed his person and were sub- 
ject to his disposition without regard to his locality. The 
question here, however, is a question of jurisdiction over such 
assets after the death of the surviving partner. In such case 
fiction gives way to truth, and the real s¢¢us can and must be 
inquired into. In regard to administrations, the real sétus is 
the place, where the debtor resides and the assets are located. 
The authority of the administrator is local and cannot extend 
beyond the limits of the Government granting the letters, 
unless the foreign law controlling the assets permits it. There 
is nothing in this record to show that there was any law in 
Mississippi authorizing the Missouri administratrix to act in 
that State. 

The law seems to be well settled, that an administrator has 
no authority to transfer assets, except such as have their sztus 
within the territorial limits of the Government granting his 
letters. 

This point was determined by this Court in McCarty vs. Hall, 
13 Mo., 480, where the authorities were reviewed at some 
length, and we see no reason for departing from the doctrines 
Jaid down in that case. See also Nayler’s admr. vs. Moffat, 
29 Mo., 126; Minor vs. Cardwell, 37 Mo., 350. 

The learned counsel for appellant admits that as a general 
rule the propositions here laid down are correct, but denies 
they have any application, under our administration laws, to 
the case of a surviving partner. He contends, that because 
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the surviving partner himself in his life time could have 
transferred the foreign assets, liis administratrix,administering 
the partnership effects under our statute laws, has the same 
power over the foreign assets. But it must be recollected, 
that the administratrix derives her authority from the laws of 
Missouri alone, which have no extra territorial foree.—Under 
her letters she can administer the assets located in Missouri, 
but has no power to touch the Mississippi assets. They be- 
long to another jurisdiction, over which the State of Missouri 
has no control. 

I see no reason for disturbing the judgment. Let it be 
affirmed. Judge Sherwood absent, the other Judges concur. 


Empire Transportation Co., Appellant vs. AncELo Bocetano 
et al., Respondent. 


— 


. Practice, civil, pleadings—-Contracts—Counter-claims.—If the suit is founded on a 
cause of action connected in any way with a contract, a counter-claim arising 
out of any other contracts between the same parties, though sounding in dam- 
ages, may be set up. 


Appeal from St. Louis Circuit Court. 
C. C. Whittelsey, for Appellant. 


The counter-claim was for unliquidated damages, and arose 
out of a cause of action, different from that set out in the 
petition. The provisions relating to counter-claim, must be 
construed in connection with the statute of set-off still in 
force. (W.S., 1273; Jd. 1016, § 13; Berdell vs. Johnson, 18 
Barb., 559; Vassear vs. Livingston, 3 Kern., 256 ; Xenia Bank 
vs. Lee, 7 Abb., Pr. (n. Y.,) 372; Johnson vs. Jones, 16 Mo., 
494; State to use vs. Modrell, 15 Mo., 421; Mahon vs. Ross, 
18 Mo., 121; Pratt vs. Menken, 18 Mo., 158; Brake vs. 
Corning, 19 Mo., 125.) 

In an action for goods sold, defendant cannot counter-claim 
damages for fraud in the sale of other goods. (Berdell vs. 























MARCH TERM, 1873. 





Empire Transportation Co., v. Boggiano, et al. 











Johnson, 18 Barb. 559; Johnson vs. Strader, 3 Mo., 359, 
366.) 
Cline, Jamison § Day, for Respondents. 


The defendant’s counter-claim is based upona breach of 
contract and is not an action of tort. 

In an action arising on contract, any other cause of action 
arising also on contract, and existing at the commencement 
of the action may be the subject of a counter-claim. (W. S., 
1016, § 13.) The cases in 19 Mo., 125; 15 Mo., 424, and 16 
Mo., 494, cited by appellant all relate to set-off and were 
decided before the adoption of the present provisions in 
reference to counter-claims. 

The counsel for appellant and respondent filed elaborate 
briefs, but as the other points were not touched upon in the 
decision they are necessarily ommitted here. 


Apams, Judge, delivered the opinion of the court. 


This was an action for freight and charges, amounting to 
three hundred and fifty three 10-100 dollars, on goods trans- 
ported by the plaintiff asa common carrier from the City of 
New York to the City of St. Louis, and delivered to the 
alefendants. 

The defendants answered, and by way of counter-claim, set 
up gross and willful negligence of the plaintiff in the transpor- 
tation of fruit, that had been delivered to plaintiff, and which 
plaintiff had agreed to transport and deliver to the defendants 
at St. Louis, and owing to delay and gross negligence the fruit 
was injured, and the defendants suffered loss by such injury, 
growing out of delay and the negligence of the plaintiff, in the 
sum of $463. 

A replication was filed, denving the material allegations of 
the counter-claims. There was another counter-claim of the 
same nature set up, but the jury found for the plaintiff on the 
last counter-claim, and no question is raised here about the 
propriety of this finding. 

The only material question is in regard to the counter- 
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claim of $463, which was allowed by the jury. It is urged 
here by the learned counsel for the appellant with much zeal 


and ability, that the negligence of a common carrier being ¢ 
common law liability and the subject of an action for a tort, 
cannot be set up asa counter-claim under our practice act. 
Our statute is very broad and re in regard to 
counter-claims. It is provided by Section 13, 2 W. S., 1016, 
that “in an action arising on contract, any other cause of 
action arising also on contract and existing at the commence- 
ment of the action” may be set up as a counter-claim. 
Although the plaintiffs liability in this case is for a tort 
growing out of the negligence and delay as a common carrier 
in the transportation of the defendant’s goods, the cause of 
action so far as the defendant is concerned arises out of the 
contract of affreightment, and hence in declaring at common 
law for the tort, the contract was always alleged in the declar- 
ation by way of inducement. So under our statute the con- 
tract must be alleged as the inducement to the cause of action, 
and as showing the parties’ connection with thecase. In this 
light the contract is looked to as the origin of the cause of 
action. The statute contemplated, that where a suit is 
founded on a cause of action connected in any manner with a 
contract, a counter-claim arising out of any other contract, 
between the same parties may be set up. The old doctrine 
of set-offs has no analogy to counter-claims of this nature 
under our Statutes. Under the old system, set-offs sounding 
in damages for breaches of contract were not allowed, but 
this objection cannot be maintained in regard to counter- 
claims under our present code of practice. It is sufficient if 
the defendant’s right to the damages relied on as a counter- 
claim grows out of a contract, between him and the plaintiff. 

The instructions given on both sides fairly presented the 
case to the jury, and I see no reason for disturbing the 
judgment. 

Judgment affirmed. Judge Sherwood absent. The other 
Judges concur. 
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Gerorcre K. Bupp, e¢ al., Respondent, vs. Isaac HorrHemer 
b] b b] b] 
Appellant. 


Per Curtam, JupGe Ewine, DIssentina. 

1. Practice, civil, trials—Pleadings—Evidence—Instructions.—If the evidence 
shows a different state of facts from those contained in the pleadings, anda 
party to the suit desires instructions in accordance with those facts, he must 
first amend his pleadings by leave of court. 

2. Practice, civil, trials—Iustructions, not covering all the issues.—An instruction, 
calling for a verdict yet not covering all the issues in the case, is objectionable, 
unless cured by other instructions. 

8. Practice, civil, trials—Instructions—Amount of verdict—When a party sues 
under a contract for the amount of compensation fixed by the contract, an in- 
struction that the verdict be for that amount, if the jury find for the plaintiff, 
is correct. 

4. Practice, civil, trials—Evidence—Links in the chain of testimony.—Evidence 
that may form a link in the chain of testimony should be admitted, though not 
sufficient in itself to establish the defense, and although no disclosure is made 
at the time of an intention to prove the additional facts to establish the de- 
fense. 

5. Practice, evil, trials—Evidence, conflicting—Admissible testimony rejected— 
New trials —When in a case where the evidence is conflicting, the court ex- 
cludes admissible testimony, but afterwards upon re-assembling after a reces, 
decides to admitit, but the witness does not appear, and it does not appear 
that the party had any opportunity to supply this testimony, the motion for a 
new trial should be granted. 


Appeal from St. Louis Circuit Court. 
Slayback & Heaussler, for Appellant. 


I. Evidence that may be a link in a chain of testimony, 
should not be excluded, although such evidence may not be 
suflicient of itself to establish such defense. (Platt Co. vs. 
Marshall, 10 Mo., 345 ; Lane vs. Kingsberry, 11 Mo., 402.) 

II. Although the courts will not interfere with the verdicts 
of juries on the ground that they are against the weight of 
evidence, yet, when hard cases appear to rise under the opera- 
tion of this rule, it must be satisfied that the instructions are 
entirely unexceptionable. (Carrol vs. Paul, 16 Mo., 226.) 

III. Instructions which cover the whole case onglit to be so 
framed as to meet the points raised by the evidence and plead- 
ings ou both sides. (Fitzgerald vs. Hayward, 50 Mo., 516.) 

A jury is not obliged to take a judge’s view of the evidence, 
Carrol vs. Paul, 16.Mo., 242. 
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Instructions must be so given, as substantially to embrace 
the whole point of the case presented, though this need not 
be in the words asked. (44 Mo., 91; 26 Mo., 523;6 Mo., 
267-279 ; 27 Mo., 26-55-70.) 

Where there is the least evidence direct or inferential to 
support an issue, it is error to refuse instructions submitting 
the question raised to the jury ; and it is equally erroneous to 
give instructions which withdraw such a point from the con- 
sideration of the jury, or which assume the facts to be proved. 
(34 Mo., 98, 461; 18 Mo., 170-171; 24 Mo., 223 ; 42 Mo., 60; 
19 Mo., 360; 13 Mo., 80; 5 Mo., 110; 6 Mo., 64; 16 Mo, 
496 ; Mead vs. Brotherton, 30 Mo., 201 ; Kinman vs. Cannefax, 
34 Mo., 147; Bradford vs. Pearson, 12 Mo., 71; Flournoy vs. 
Andrews, 5 Mo., 513.) 


Wm. B. Thompson, for Respondents. 
Vortes, Judge, delivered the opinion of the court. 


This action was brought in the St. Louis Circuit Court by 
respondents, who it seems were brokers and followed the busi- 
néss of procuring loans of money for such persons as applied 
to them for said purpose, for a commission to be paid there- 
for. 

It is charged in the petition, that on the 8th of April, 1869, 
the appellant by a writing filed with the petition, contracted 
with the respondent to procure for him, $20,000 on the real 
estate of appellant, situate on Main and Second Streets in the 
City of St. Louis, upon which was situate at the time a three 
and one-half story brick distillery, &¢., also another lot of 
ground named in the petition; that the appellant by said 
agreement agreed to pay respondents for procuring said Joan 
a cominission of ten per cent. on said sum of $20,000 ; that by 
said agreement appellant contracted to pay said commission of 
ten per cent. on said snm of $20.000, if from any circumstances 
the money was not taken by him within three days after he 
had been notified by the respondents that the loan was grant- 
ed; that appellant was notified that said loan had been grant- 
ed on his said application upon the property offered by said 
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appellant as security therefor, and upon the terms agreed on ; 
that appellant did not take said loan of $20,000 in the time 
agreed on; that he took and received $2,500 of said sum and 
paid the commission therefor, but then refused to take any 
further sum thereof, and has never taken the same nor paid 
the commission therefor ; that the sum of $1,750 is due the re- 
spondents therefor, for which judgment is asked. 

The defendant in his answeradmitted that he had signed or 
executed the paper filed with the petition, but he denied 
that he by such paper contracted or agreed with the plaintiff 
to procure for him said sum of money on the real estate named 
in the petition, or that the said paper had in writing in the 
body thereof the provisions in reference thereto, as it now ap- 
pears, when he signed the same; he denied all of the other 
material allegations in the petition, except that he never did 
receive said loan or money. 

The answer then states the facts to be, that on or about the 
8th day of April, 1869, he desired to make a loan for $5,000 
upon some property he owned on Chouteau Avenue in the 
City of St. Louis, and applied to one J. Hartman (who ne- 
gotiated loans) for a loan of said sum ; that said Hartman agreed 
to obtain said loan for the usual commissions, that at said time 
he informed said Hartman, that he might purchase the pro- 
perty set out in plaintiffs’ petition, situate on Main and Second 
Streets, and upon which the distillery was situated, and that 
if he should make said purchase he would like to obtain a 
loan of $20,000 on the property so to be purchased; that 
Hartman then requested defendant to sign the papers filed with 
plaintiffs’ petition ; that the said papers were then in blanks in 
their printed form, not filled up with any writing as at present, 
and that he had a distinct understanding with Hartman before 
signing the papers, that he did not own the property on Main 
and Second Streets, and did not want and would not take said 
loan of $20,000, unless he made a purchase of said property, 
which he avers that he never did, and therefore never desired 
said loan. 

The answer further states that the defendant afterwards 
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made an arrangement by which he procured the loan of five 
thousand dollars referred to, by giving as security a lien on 
property in addition to the property first named on Chouteau 
Avenue, and that the loan so obtained is what plaintiff refers 
to as being an acceptance of $2,500 of said sum of $20,0005 
that defendant never purchased the said property on Main 
Street ; that no loan was ever made to him, nor was any loan 
offered to him as set up in the petition, nor was his agreement 
filed with the petition ever to have any force or effect until he 
did make such purchase; that the said plaintiffs were fully 
aw:re and informed of the agreement between defendant and 
Hartman when they received said contract or paper filed with 
their petition, and well knew that defendant signed the same 
in blank, &e. 

The plaintiffs and respondents filed a replication, denying 
in general terms the affirmative allegations set up in the an- 
swer. A trial was had in the Circuit Court, where the respon- 
dents recovered a judgment for the full amount of the demand 
in their petition. The defendant filed a motion for new trial, 
which being overruled he excepted and appealed to the court at 
General Term where the judgment at Special Term was af- 
firmed, and from which appellant appealed to this court. 

The bill of exceptions shows that the evidence on the trial 
was conflicting. The testimony of one of the plaintiffs and 
Hartman, their witness, tending to prove the allegations of 
plaintiff's petition, while the evidence of appellant and Camp- 
bell, his witness, tended to prove the facts constituting the de- 
fendant’s defense and to disprove and contradict the evidence 
on the part of the plaintiff. 

The defendant, while he was cross-examining the witness 
Hartman (who was introduced by plaintiffs and was the active 
agent in procuring the contract sued on), asked said witness 
the following questions: 

*Q. Was it known to you and to Mr, Budd at the time this 
application was made for the loan of $20,000, that Mr. Hoff 
heimer did not claim to be the owner in fee simple of that dis- 
tillery, and the ground that it was on?” This question was 
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objected to by the plaintiff, and the objection sustained by the 
court, and the answer to the question excluded, to which rul- 
ing the defendant excepted. 

The defendant then asked said witness this further ques- 
tion: “Q. Was not the fact communicated to the plaintiffs in 
this case before this application was signed, that the defend- 
ant in this case was not the owner of the distillery?’ This 
question was also objected to, and the objection sustained, and 
the defendant excepted. After the evidence was closed the 
court (notwithstanding the objection of the defendant) at the 
request of the plaintiffs, together with other instructions, in- 
structed the jury as follows: 

1st. “‘ The jury are bound to find their verdict for the plain- 
tiffs for the sum of seventeen hundred and fifty dollars and in- 
terest at the rate of six per cent. per annum from the date of 
the institution of this suit, if they believe from the evidence, 
that the plaintiffs procured a loan of twenty thousand dollars 
for defendant, and so notified the defendant, although the de- 
fendant may not have availed himself of said loan so procured, 
unless the jury find from the evidence, that the contract mark- 
ed Exhibit “A” was signed in blank by the defendant and af- 
wards filled up, the burden of proving which to the satisfaction 
of the jury is upon the defendant.” 

2nd. “ The jury are instructed, that the burden of proof lies 
upon the defendant to show, that the contract sued on was ex- 
ecuted by him under an agreement made with plaintiff at the 
time, that he was not the owner of the property described in 
the contract marked Exhibit “A” on Second and Main Streets, 
and that such contract was not to be enforced, if he did not pur- 
chase the property, and that the agreement was made at the 
time of executing the contract.” 

The defendant at the time excepted to the opinion of the 
court in overruling his objections to these instructions, 

The court at the request of the defendant instructed the 
jury as follows: 

9. “ Unless the jury believe from the evidence, that plain- 
tiffs, as agents of defendant, agreed to procure a loan of 
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$20,000 on the real estate of defendant on Main and Second 
streets, and the lot of ground in Block 470 of the City of St. 
Louis, on Choutean Avenue, set out in the petition, and un- 
less the jury believe from the evidence, that said loan was ac- 
tually obtained by plaintiffs, as the agents of defendant, on 
the property described in the petition, they will find for the 
defendant.” 

10. “The jury are instructed, that if they believe from the 
evidence that plaintiffs at the time they received papers 
marked No. 1 and 2, knew or were informed, that defendant 
did not then own said property, and did not desire any 
such loan unless he made a purchase of said Main and Second 
Street property, as set out in No. 1, unless he did purchase 
the same, then they will find for the defendant.” 

The defendant then moved the court to instruct the jury 
as follows: 

*¢ If the jury believe from the evidence, that the papers of- 
fered in evidence, numbered 222 No. 2, and 215 No. 1, are 
not parts of one contract, but that the same are detached por- 
tions of two several distinct applications for loans, such be- 
lief on the part of the jury may be considered by them in 
weighing the force and effect to which said papers are enti- 
tled, and if the jury believe further from the evidence, that 
said papers relate to separate transactions, then they may be 
rejected as evidence of either as an entire contract.” This 
instruction was refused, and the defendant again excepted. 

The defendant in his motion for a new trial set out as caus- 
es for his motion, among the other objections, the opinions of 
the court excepted to as above stated. 

In the investigation of this case there are only two grounds 
of objections to the action of the Circuit Court which it is 
material to examine here. The first is, as to the rulings of 
the court in the giving and refusing instructions to the jury, 
and second, as to whether the court improperly refused to 
permit proper evidence offered by the defendant upon the 
trial of the cause, to go to the jury. The defendant complains 
that the court refused to give the jury the instruction, by 
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which he asked the court to tell the jury, if they believed, 
the papers read in evidence by plaintiff as the contract sued 
on, were detached parts of two contracts and related to separ- 
ate transactions, then they might reject said papers as evi- 
dence in the cause. 

This objection might be well taken, if the pleadings in the 
cause would authorize it. The instructions should in all cases 
be predicated on the pleadings and the evidence, and the jury 
should be directed to pass upon all facts relating to any issue 
in the cause; but in this case by an examination of the plead- 
ings it will be seen, that there is no such issue made in the case. 
The defendant in his answer admits the execution of the pa- 
per sued on and filed with the petition, but he denies that he 
contracted thereby as set forth in the petition, and then sets 
up two objections or defenses to the supposed contract, which 
are specifically set forth in the answer, and which are, that the 
contract was not filled up, but was in blank when he signed 
it, that said contract was delivered conditionally, and that the 
same was not to be binding on him unless he purchased the 
distillery property and needed the money, which was so under- 


stood by the parties at the time. The execution of the paper 
is admitted, no plea of non est factum, and no reference made 


to any such defense in the answer. If upon the trial of the 
cause in such case a state of facts should be made appear, that 
would justify such an instruction, the defendant should have 
asked leave to have amended his answer to correspond with 
the evidence, and then his instruction might have been pro- 
per; but as the case now stands, the instruction was properly 
overruled. (W.S., 1034. § 3.) 

Another objection urged by the appellant in this cause to 
the action of the Circuit Court upon the trial is, as to the pro- 
priety of the action of the court in giving the jury the first 
instruction asked by the plaintiffs. It is contended by the ap- 
pellant, that this instruction ignores his defense in the cause, 
that it purports to cover the whole case and the issues there- 
in, while it wholly ignores at least one of the main defenses set 
up by appellants. This instruction if taken alone is amenable to 
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said chjections ; it tells the jury that they must find for the 
plaintiff in the sum of $1,750 with interest, unless they find 
that the instrument of writing sued on was signed in blank, 
and filled up afterwards, the burden of showing which de- 
volves on the defendant. This wholly ignores the defense set 
up by the defendant, that the paper was delivered on the con- 
dition that it was to have no binding force if he did not pur- 
chase the Main Street property, and I do not think that the 
objection to this instruction is cured by the second instruction 
given by the court at the request of the plaintiffs. That in- 
struction only tells the jury that the burden of proving that 
the contract was delivered with the conditions therein named 
devolves on the defendant, but it fails to inform the jury 
what effect is to be given to said facts when proved. But in 
the instruction numbered ten, given on the part of the de- 
fendant, the court tells the jury, that if plaintiffs knew or 
were informed at the time of the execution and delivery of 
said contract that defendant did not own said property, and 
did not desire any such loan unless he did purchase the same, 
then they will find for the defendant. I think that when this 
instruction, given at the request of the appellant, is taken in 
connection with the first instruction given for the plaintiffs, 
they properly present the law upon the issues in this case. 
The principle contended for by the defendant in reference to 
said first instruction given on the part of the plaintiffs, being 
too limited in its scope to present the whole case to the jury, 
is correct and is sustained by the authorities referred to, 
(Sawyer vs. Hannibal & St. Joseph R. R. Co., 37 Mo., 240, 
and cases there cited,) but the instruction is cured in this case 
by the instruction given for the defendant. 

It is however, earnestly contended on the part of the de- 
fendant in this case, that the court erred in the first instruc- 
tion given for the plaintiffs in fixing the measure of damages, 
if the jury found for the plaintiffs, at seventeen hundred and 
fifty dollars with interest, &c. That the suit was a suit to re- 
eover damages for the breach of a contract in which the dama- 
ges were not liquidated, and that the damages ought therefore 
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to be left tothe jury. It is a sufficient answer to this objec- 
tion to say, that this suit is not brought to recover damages 
for the breach of a contract not performed by the defendant, 
and from the non-performance of which the plaintiff sustain- 
ed damages; but it is for the recovery of a compensation 
charged to be due plaintiffs for services rendered under a 
written contract, in which the price to be paid to the plaintiffs 
for their services is fixed by the agreement. In such case, 
if the plaintiffs show that the services have been rendered 
and the contract performed on their part, the amount that 
they are entitled to recover is the price fixed by the contract. 
The authorities referred to by the defendant are not in point. 
The remaining point to be disposed of, is as to the ruling of 
the Circuit Court in excluding the evidence offered by the de- 
fendant to prove that it was known by plaintiffs at the time 
of signing and delivering the contract sued on, that the de- 
fendant did not own the distillery property named in the con- 
tract. I think that this evidence was material, and ought to 
have been admitted. The evidence in the cause was conflict- 
ing, the plaintiffs and their witnesses having sworn to one 
state of facts, and the defendant and his witnesses having 
sworn to a directly opposing state of facts. The evidence ex- 
cluded would have tended to contradict, and would, if the 
question had been answered in thie affirmative, have directly 
contradicted, the evidence of the plaintiffs, and might have 
been sufficient to have turned the scale in favor of the defend- 
ant in the minds of the jury, and the answer to the question 
if it had been in the affirmative would have proved or tended 
to prove a material fact put in issue by the pleadings. 
Evidence that may form a link in the chain of testimony 
should not be excluded, although it may not he considered 
sufiicient of itself to establish the defense, and this, although 
at the time, no disclosure is made by counsel of an intention 
to prove the additional facts to establish the defense. (Platte 
County vs. Marshall, e¢ al., 10 Mo., 345.) The weight of such 
evidence should be left to the jury. (Lane vs. Kingsberry, 11 
Mo., 402.) It is stated in the bill of exceptions, that after the 
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evidence of the witness, Hartman had been closed, and the 
court had taken a recess, on the re-assembling of the court 
it was remarked by the Judge, that after having examined 
the issues in the pleadings, he thought the evidence rejected 
would be admissible; that the witness Hartman was then call- 
ed for further examination, but that he did not appear and 
never returned. This did not help the case; it does not ap- 
pear from the bill of exceptions, that defendant ever had any 
opportunity to supply the evidence rejected. In a case like 
this, where the evidence is conflicting and contradictory, it is 
not for this court to say what effect the rejected evidence would 
have had on the minds of the jury. The Circuit Court ought 
therefure to have sustained defendant’s motion for a new trial, 
and having failed to do so, the judgment ought to be reversed. 

Judge Ewing dissents. The other judges concurring, the 
judgment of the Circuit Court is reversed, and the cause re- 
manded. 


Witt H. Brown, Respondent, vs. Naraante, M. Harris, 
Appellant. 

1. Tuxes—Schools—County Clerk—Collector.—Under the act of 1867, [now 
changed] in relation to schools, [W. S., (1870) 1265,] it was the duty of the 
County Clerk to extend the amount of the school tax on the assessment books. 
The Auditor had no jurisdiction in the matter, and his mandate would not 
protect the collector in proceeding to collect money, as such taxes. 

2. Officers, ministerial—Courts, mandates of—Responsibility—A ministerial 
officer is protected in executing the mandate of the Court which has power to 
issue such a mandate. 


Appeal from the St. Louis Circuit Court. 
Thomas C. Reynolds, for Appellant. 


The tax books when regularly certified and authenticated 
afford the same protection to the collector in collecting taxes 
therein assessed, that a judgment at law does to the Sheriff 
in enforcing an execution issued thereon. (State vs. Shacklett, 



















































MARCH TERM, 1873. 








































Brown v. Harris. 





37 Mo., 284; 47 Mo., 463343 Mo., 463 ; 49 Mo., 482 ; 50 Mo., 
134.) 

The revenue acts and the school tax acts, being in pare 
materia taxations, must be construed together and as a whole. 
We must construe the school act of 1867, to mean that when 
assigning certain duties to the County Clerk, it meant merely 
the officer who performed like duties in regard to the State 
and County revenue: Z. e. in St. Louis County the Auditor. 

Even ifthe Clerk of the County Court were the proper officer 
to assess the school taxes, his getting the Auditor to do so for 
him was a mere technical irregularity not invalidating the tax 


bill. 
B. D. Lee, for Respondent. 


The County Auditor had nothing whatever under the law 
to do with issuing the tax bill or making the assessment for 
taxes in this case, and there was no justification in the action 
of the Collector in making the levy ; because he was bound to 
know that the bill was made out by the officer having author- 
ity thereto. 


Waener, Judge, delivered the opinion of the court. 


Plaintiff brought his action of trespass against the defendant 
for taking and seizing a package of bank notes. 

The defendant justified the seizure on the ground that he 
was County Collector at the time and that the notes were 
taken to satisfy the tax bil! in his hands, which had been as- 
sessed against the plaintiff for school taxes. This fact was put 
in issue by the replication. It seems, that the County Audi- 
tor extended the tax on the assessments, returned and issued 
the warrant to the Collector, and that the County Clerk had 
nothing to do with it. The law in force at the time was the 
act of 1867. (2 W.S., 1, p. 1265), in relation to schools in 
cities, towns and villages, the 8th section of which provides, 
that the same assessment on property, which shall be made 
from time to time for State and County purposes, shall be 
deemed and used as the lawful and proper assessment in levy- 
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ing and collecting the taxes and assessments authorized by 
this Act ; and such taxes and assessments shall be a lien upon 
and against the property so taxed and assessed, until the same 
shall be paid off and satisfied. ‘Said Board shall, on or before 
the first Monday of April of each year, cause to be certified 
to the Clerk of the County Court of the County in which 
said District is situate, the rate of tax levied for the purposes 
aforesaid for the year, together with the names of the tax- 
payers residing or owning property within said district and the 
territory embraced therein ; and it is hereby made the duty of 
said Clerk to extend the taxes, so levied under the provisions 
of this act, upon the tax book before the same shall be deliver- 
ed to the County Collector, whose duty it shall be to collect 
said taxes in the same manner that he is required to collect 
State and County taxes, &e.” 

The law then plainly is, that the School Board shall certify 
to the Clerk of the County Court the rate of tax levied, with 
the names of the persons residing or owning property within 
the district, and it is the Clerk’s duty to extend the amount of 
the tax so levied upon the assessment books. This duty is cast 
upon the County Clerk, and it must be done by him in his 
official capacity. He, and no other person, is responsible for the 
manner in which itis done. The Auditor had clearly no juris- 
diction over the subject matter, and his precept did not amount 
to a justification. Had the work been done by an officer 
vested by law with jurisdiction, although in an irregular 
manner, the defendant would have been protected, for he 
would not have been bound to look into the proceedings to 
see whether it was done in a formal legal way. A ministerial 
officer will not be responsible for executing the mandate of a 
Court having power to issue it. But in this instance the 
Auditor had no jurisdiction, and consequently there can be 
no protection. 

The law has since been changed, and in St. Louis County 
the duties that devolved upon County Clerks under the school 
law are now devolved upon the County Auditor. (2 W. 
St., p. 1250, (1872) § 39). But such was not the law when 
this case arose. 
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The judgment was for the plaintiff and it must be af- 
firmed. 
The other Judges concur, except Judge Sherwood, absent. 





Micuart He ter, Plaintiff in Error, vs. Patti Srremmet, 
Defendant in Error. 

1. Corporations, municipal—Board of President and Directors of St. Louis Publie 
Schools—County Court of St. Louis County, Justices of—Session Act, ap- 
proved March 14, 1869, and acts amendatory thereof, construction of—School 
Districts—Cvrporations organized for the purpose of education only —The 
Board of President and Directors of St. Louis Public Schools, school districts and 
corporations organized for the purpose of education only, are not municipal 
corporations in the sense of Session Act, approved March 14, 1869, and 
the acts amendatory thereof, which declare that no person shall be eligible to 
the office of Justice of the County Court of St. Louis County, who at the time 
of his eleetion shall hold any office under a Municipal or Railroad corporation 
created by the laws of the State of Missouri. 


Error to St. Louis Circuit Court. 

Sharp § Broadhead, §& McCarty, for Plaintiff in Error. 

The “Board of President and Directors of the St. Louis 
Public Schools,” is a municipal corporation. It exists as a 
corporation for the public advantage. (Dillon on Municipal 
Corporations, 29.) 

H._ A. Clover, for Defendant in Error. 

The Board of President and Directors of the Public Schools 
is not a municipal corporation within the purview of the law. 
(2 Kent’s Com., 11th Edition pp. 316-321; 4 Wheaton, 
pp. 634 ef seqg., 694 passim ; Dartmouth College vs. Wood- 
ward, 1 Sumner, 276, 296, 302, 313; Osborn vs. U. S. Bunk, 
9 Wiieat., 938; Bink of the State of So. Car. vs. Smith’s Exr., 
38 McCord, 377; U.S. Bank vs. Planters Bank of Georgia, 
9 Wheaton, 907; Trustees for Vincennes University vs. State 
of Indiana, 14 Howard, 277; Bouv. Law, Dic. Title, Munici- 
pal Corporations.) 
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Vonrtrs, Judge, delivered the opinion of the court. 


The plaintiff and the defendant were opposing candidates 
for the office of Justice of the County Court of St. Louis 
County, at an election holden on the first Tuesday after the 
first Monday of August, 1871. The certificate of election was 
given to the defendant, upon which he was commissioned and 
entered on the duties of the office. 

The plaintiff filed his petition in the Cireuit Court of St. 
Louis County, under the provisions of the statute, contesting 
the election of the plaintiff, and averring as a ground of his 
contest of said election, that the defendant at the time of the 
election held the office, and still held the office, of a director 
in the “Board of the President and Directors of the St. Louis 
Public Schools,” and that defendant was in virtue thereof in- 
eligible to the office of Justice of the County Court, because 
it is provided by law, that “no-person shall be eligible to the 
office of Justice of the County Court, who at the time of his 
election shall hold any office under any Municipal or Railroad 
Corporation created by the laws of the State of Missouri,” 
and that “the Board of President and Directors of the St. 
Louis Public Schools” was a municipal corporation created by 
the laws of the State of Missouri. 

The defendant demurred to the petition on the ground, 
that it did not state any facts sufficient to entitle the plaintiff 
to contest the election, or to affect the defendant’s right to the 
office. The St. Louis Circuit Court sustained the demurrer at 
Special Term, and rendered a final judgment against the 
plaintiff. The plaintiff appealed to the General Term of said 
Court, where said judgment was affirmed. The case has been 
brought to this Court by Writ of Error. 

The only question presented to this Court by the plaintiff 
in error, is whether the defendant is disqualified or ineligible 
to hold the office of County Court Justice by virtue of his at 
the time of the election holding the office of School Director 
in “the Board of President and Directors of the St. Louis 
Public Schools.” By an Act of the Legislature of the State 
of Missouri, entitled “an act concerning the County of St. 
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Louis” approved March 14th, 1859, and the acts amendatory 
thereof, it is provided, that no person shall be eligible to the 
oflice of Justice of the County Court, “ who at the time of his 
election shall hold any office under any Municipal or Railroad 
Corporation created by the laws of the State of Missouri.” 
(Laws of Missouri 1859, page 449, also Session Acts 1863, page 
158; Acts 1871, page 109.) It is contended by the plaintiff, 
that “the Board of President and Directors of the St. Louis 
Public Schools” is a municipal corporation, and that defendant 
being a Director in said Board, is not eligible to the office of 
Justice of the County Court. 

A municipal corporation is defined by Bouvier to be: “A 
public corporation created by Government for political pur- 
poses, and having subordinate and local powers of legislation. 
An incorporation of persons, inhabitants of a particular place 
or connected with a particular district, enabling them to con- 
duct its local, civil government.” (2nd Bouvier’s Law Dic., 21; 
see also 2 Kent, 317, p. 275.) “The Board of President and Di- 
rectors of the St. Louis Public Schools” is not a corporation cre- 
ated for political purposes, nor is it created for the purpose of 
enabling the people of the District named, to conduct its local, 
ctvil government, and the mere fact that its limits of juris- 
diction are the same as that of the City of St. Louis, makes no 
difference in that particular; it is just the same as if it had 
constituted a township, or any other district described, as a 
School District. The corporation is created to take charge 
and control of the public schools and make rules for the 
management of the schools, to take possssion and charge 
of all lands and lots which have been received for the in- 
habitants of St. Louis for school purposes, and to dispose of 
the same, and apply tle proceeds to purposes of education un- 
der the provisions of the act. In fact, the Corporation is creat- 
ed by the State to assist in carrying out the general common 
School system of education adopted by the State, and although 
the particular district is separately organized and incorporated 
by the Legislature, it is no more a municipal corporation, 
than is the Board of Directors of any other School District in 
the State. 
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The general accepted definition of a municipal corporation 
would only include organized cities and towns, and other like 
organizations, with political and legislative powers for the 
local, civil government and police regulations of the inhabi- 
tants of the particular district included in the boundaries of 
the corporation. It was such corporations, that I think, were 
intended by the Legislature in disqualifying persons to hold 
the office of Justice of the County Court, who at the time 
should hold an office in any municipal corporation. Justice 
Dillon, in his work on “Municipal Corporations,’ uses this 
language in defining a municipal corporation: “Thus an in- 
corporated School District or county, as well asa city, is a 
public corporation ; but the School District or County, proper- 
ly speaking, is not, while the City is a municipal corporation.” 
Again in speaking of School Districte, Road Districts, Coun- 
ties, Townships, &e. Judge Dillon says: “ They are purely 
auxiliaries of the State, and to the General Statutes of the 
State they owe their creation, and the Statute confers all the 
powers they possess, prescribes all the duties they owe, and im. 
poses all liabilities to which they are subject. Considered with 
reference to the limited number of their corporate powers, the. 
bodies above named rank low down in the scale or corporate 
grade of corporate existence ; and hence have been frequently 
termed guast corporations, This designation distinguishes 
them, on the one hand from private corporations aggregate, 
and on the other from municipal corporations proper, such as 
cities or towns, acting under charters, &e.” (Dillon on Muni- 
cipal Corporations, pages 30 to 33.) 

From the foregoing authorities as well as from the reason 
of the case, I am well satisfied that the term municipal cor- 
porations does not in its common acceptation or its legal 
sense include School Districts or corporations organized for 
the purposes of education only, either in connection with our 
Common School system or otherwise, and that the Legislature, 
in rendering officers of municipal corporations ineligible to the 
office of County Justice, never intended to include Scheol 
Trustees. 
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The other Judges concurring, the judgment of the St. Louis 
Circuit Court is affirmed. 


Louisa BruENsMANN, (LATE Scuarrrer) et al., Respondents, vs. 
Anprew Carrott, Appellant. 

1, Conveyances—Interpretation—Intention— Verbal arrangement.—When a gran- 
tor in a deed uses apt words showing what it was his intention to convey, 
that effect will be given to the deed, regardless of any verbal position or arrange- 
ment. [Rutherford v. Tracy, 48 Mo. 325, affirmed.] 


Appeal from St. Louis Circuit Court. 

Krum & Patrick, for Appellant. 

The appellant stands by the doctrine of estoppel invoked, 
and by the total failure on the trial, to disprove his title and 
possession to lot 43, he being the owner and possessor of that 
lot. 

Stewart § Ralston, for Appellant. 


Where in a deed the general description is inconsistent with 
the particular description and also with the intention of the 
parties, as manifested by the deed itself, Courts will, in favor 
of the intention of the parties, reject the words of general des- 
cription asa false demonstration. (2 Washb., on Real Prop., $§ 
36, 37, 38.) 

If the simple covenant of seizin be broken, the party is en- 
titled to damages equal to the purchase money and interest. 
(Collier vs. Gamble, 10 Mo., 467 ; Rees v. Smith, 12 Mo., 347.) 

Waaner, Judge, delivered the opinion of the court. 

By the record it appears that the parties were owners of ad- 
joining lots, numbered 43 and 44, in Mills’ addition to the city 
of St. Louis. The plaintiff owned and had a house situated 
on lot 44, and it was supposed by the parties that the house 
extended about nine inches on the side of lot 43, which was the 
property of defendant. 
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Whilst entertaining this belief, the plaintiff purchased of the 
defendant the strip of nine inches in length on the side of his 
lot supposed to be covered by her house, and paid him fifty 
dollars therefor. 

The deed contained the statutory covenants of grant, bar- 
gain and sale, and the descriptive words after the granting 
clause, were as follows: 

“A strip of nine inches more or less, off the east side of the 
east half of lot number forty-three, of block number two, in 
Mills’ Addition to the city of St. Louis, or so much as is o¢- 
eupied of said lot by the house of the said party of the second 
part.” 

Then follows a more particular description by metes and 
bounds. It was subsequently ascertained, that the house was 
entirely on lot 44, and that no part of it was on the defend- 
ant’s lot 43. Plaintiff then brought this action, for an alleged 
breach of seizin, to recover the purchase money. The trial 
was before the Court, without the intervention ofa jury, and 
there was a judgment for the plaintiff. The declarations of 
lay given and refused will show the theory upon which the 
case was tried. 

For the plaintiff there was a declaration, that if the Court 
found from the evidence, that defendant, when he conveyed to 
plaintiff, had neither title to nor possession of the nine inches, 
more or less, which he purported to convey, then the plaintiff 
was entitled to recover her consideration money and interest 
from the date of the deed. For the defendant the Court de- 
clared, that if it was found from the evidence, that the house 
of plaintiff was wholly situate on lot 44, and it was further 
found from the evidence, that the description of thé land in the 
deed, did not embrace or include any part of lot 44, then the 
plaintiff could not recover. 

The Court refused two instructions asked for by the defend- 
ant. The first of the refused instructions was in the nature of 
a demurrer to the evidence, and was rightfully rejected, and 
the second was also essentially of the same character, and after 
reciting certain facts in evidence, declared as a conclusion of 
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law, that no recovery could be had. The declarations given 
for eaclr the plaintiff and defendant, present the only question 
of any importance in the case, and that is, what land was con 
veyed or intended to be conveyed by the deed. Ifthe parties 
intended there should be conveyed, and the deed actualfy did 
convey, a piece off of lot 43, then the case must be decided for 
the defendant, otherwise the judgment must stand for the plain- 
tiff. 

The conveyance is for nine inches, more or less, off the east 
side of lot 43, or so much as is occupied by the honse of the 
plaintiff. This shows very clearly, that the minds of the parties 
were directed to the very land, on which the house stood and 
no other. The intention was to convey that, and that only. 
But if the defendant was not possessed of, and did not own 
that, then he conveyed nothing, and there was a total failure 
of consideration. 

Greenleaf says, that the modern rule in construing deeds, is 
to ascertain the true intention of the parties, and to transpose 
the words, wherever it is necessary, in order to carry the gen- 
eral intention plainly manifested into effect. (2Greenl. Cru. 
Tit. “Deed,”’ Ch. 12, § 26.) 

In the case of Rutherford vs. Tracy, (48 Mo. 325,) where 
many authorities are cited and examined, it was decided as the 
correct principle of law applicable to this question, that where 
the grantor uses apt or appropriate words, showing what it was 
his intention to convey, effect will be given to that inten- 
tion, without regard to any mere verbal position or arramge- 
ment they may occupy in the deed. 

The intention here seems to be very manifest. It was to 
convey the land on which the plaintiff’s house was erected. 
That was the only thing had in view by the parties. The 
grantor undertook to do that, and nothing more. Every thing 
else may well be rejected as misdescription, so far as it is in 
consistent with this essential and primary object. And as the 
grantor did not own or possess the land, he conveyed nothing. 

I therefore think the judgment was right, and should be af 
firmed. The other judges concur. 
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O. B. CrarKe, Respondent, vs. 8S. G. Kircnen, Appellant. 


1. Practice, civil, trials—Instructions—Misleading.—Instructions, which are likely 
to confuse and mislead the minds of the jury, should not be given. 


Appeal from St. Louis Circuit Court. 
Davis, Thoroughman § Jones, for Appellant. 


The first instruction is true as a proposition of law, and should 
have been given. 


Hendershott §& Chandler, for Respondent. 
Suerwoop, Judge, delivered the opinion of the court. 


Action in the St. Louis Circuit Court by Clarke against 
Kitchen, to recover the value of services alleged to have been 
rendered by the former, as architect, to the latter, 

The petition contained the items of the account sued on, 
and charged that the plans, specifications and drawings men- 
tioned in the account were made at the request of the defend- 
ant for which he was to pay their reasonable worth, and aver- 
red, that the same were reasonably worth $1106.18. The 
answer was a general denial. There was a jury trial, and the 
evidence was very conflicting. After the testimony was finish- 
ed, the defendant asked the court to instruct the jury, that: 

ist. “There must be a preponderance of evidence in favor of 
plaintiff; if there is not, the jury will find for the defendant.” 

vnd. “If the Jury believe from the evidence, that plaintiff 
agreed with defendant to furnish him a plan and specitica- 
tions for an 11 or 12 room house, and that plaintiff was to 
superintend and have said house completed for ¢hat sum, and 
that plaintiff failed to furnish said plan and _ specifications, 
and failed to get a bid for the sized house agreed upon at the 
price aforesaid, plaintiff is not entitled to any commission, 
and the jury must find for the defendant.” 

These instructions the court refused to give ; the defendant 
excepted ; and the plaintiff had a verdict, and the cause after 
an unsuceessful motion for a new trial comes here by appeal 
from General Term, where the judgment of the Special Term 
was aflirmed. 
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These instructions were both very properly refused. Indeed 
on argument here appellant’s counsel rested his case solely 
upon the impropriety of the refusal of the first. That instrue- 
tion might have cut off the plaintiff from the recovery of any 
amount whatever, althongh the testimony of the defendant 
himself tended to show, that plaintiff was entitled to recover 
something. Besides the instruction is such as to readily con- 
fuse and mislead the minds of the jury. The words “prepon- 
derance of evidence” are with the average jurors susceptible of, 
and very likely to receive, almost an infinity of construction. 

I shall make no comment on the second instruction. There 
is no error in the record, and the judgment is, with the con- 
currence of the other judges affirmed. 


Dantet J. Forry, et al., Appellants, vs. Jostan ALkrrg, eéal., 
Respondents. 

1. Practice, civil—Trials—Verdict—Pleadings.—A verdict against the admis- 
sions of the pleadings cannot be suffered to stand. 

2. Practice, civil—Pleadings— Verdict—Replication, nune pro tunc.—If where 
a replication was required, it was not filed, yet a court should not for that 
cause set aside a verdict, but should allow a replication of general denial to be 
filed nune pro tunc to aid the verdict. 


Appeal from St. Louis Circuit Court. 
Alex. J. P. Garesche, for Appellants. 
Samuel NM. Holliday, for Respondents. 


The counsel on both sides filed elaborate briefs, but as the 
court does not touch on the questions therein, they are neces- 
sarily omitted. 

Apams, Judge, delivered the opinion of the court. 

This was an action for $4,263.55, the price and charges on 
thirty hogsheads of sugar alleged by the plaintiffs to have 
been sold and delivered by them to the defendants. 
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The answer of defendants charges, that the sugar was 
bought by sample through Leavitt and Winchester, brokers at 
St. Louis Mo., from the plaintiffs; that the sugar was, at the 
time of the contract of purchase, in Baltimore, Maryland, and 
by the terms of the contract, the thirty hogsheads were to cor- 
respond with the sample shown to defendants; that when the 
sugar arrived at St. Louis, the defendants caused the same to 
be inspected, and found that the sugar contained in the hogs- 
heads did not correspond with und was not equal to the sam- 
ple upon which the defendants made the agreement to pur- 
chase ; that it was not the same kind of sugar agreed to be 
purchased, from the sample; that it did not suit the defend- 
ants, was inferior to the sample, and not worth as much; and 
the defendants refused to accept the same, and so notified the 
plaintiffs. 

The plaintiffs in their reply denied that the sugar delivered 
did not correspond with the sample, or was not equal to the 
sample by which it had been sold, and denied that the sugar 
delivered was inferior to the sample, not worth as much, and 
that it was of a different grade and quality, and denied that 
the sugar delivered was not that agreed to be purchased by 
the defendants. 

Under the instructions of the court the jury found a ver- 
dict for the plaintiffs for the amount claimed; a motion for a 
new trial was overruled, and judgment rendered for plaintiffs, 
and defendants appealed to General Term, where the judg- 
ment at Special Term was reversed, and the cause remanded. 
From this judgment of reversal the plaintiffs have appealed 
to this court. 

From the bill of exceptions in this case, it seems that both 
parties were laboring under a mistake, as to the real issue pre- 
sented by the pleadings. The question principally litigated 
on the trial, was whether the sale of the sugar was by sam- 
ple or not. 

The evidence introduced on both sides had reference main- 
ly to this question, and the instruction which decided the case 
for the plaintiffs was predicated upon the ground that it was 
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not a sale by sample; that the sale was consummated in Bal- 
timore through brokers who acted for the defendants in the 
reception of the goods, and its completion did not depend up- 
on the samples that had been sent to the defendants. 

The answer and reply do not present any such issue as was 
tried. The reply admits in express terms, or by necessary im- 
plication that the sale of the sugar was by sample, as stated in 
the answer, and the only issue raised by the replication was a 
denial that the sugars delivered did not agree with the sam- 
ple, or were inferior to the sample. If there had been no re- 
plication at all filed, and no steps taken to non pros the plain- 
tiffs, the court would not for such omission set aside a verdict. 
A general denial ought to be filed mune pro tunc, in aid of 
the verdict. But that is not this case. Here there was a re- 
ply filed by the plaintiffs, which admits that the sale of the 
sugar was bysample. A verdict against the admissions of the 
pleadings cannot be suffered to stand. Without passing upon 
the questions, whether there was any evidence tending to 
prove that the sale was by sample, and whether the instruc- 
tions given for the plaintiff would have been right under a 
proper issue, I am clearly of the opinion, that in view of the 
admissions in the reply, this case was not properly presented 
to the jury. 

The judgment of the General Term, reversing the judg- 
ment at Special Term, and remanding the cause, is aflirmed. 
Judge Wagner absent. The other judges concur. 





fa’ 
Vv 


SamurL Witu, Appellant, vs. Tuomas A. Drypen, e¢ al., 
Respondents. 


1. Supreme Court—Testimony, weight of— Written instruments, legal effect of.— 
This court in law cases will not judge of the weight of testimony, but where 
the evidence consists of written instruments it will look into them to see 
whether they were interpreted and construed according to their legal effect. 

2. Leases—Assignment—Rent—One, who receives an absolute assignment of a 
lease, is liable to the lessor for rent. 
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Appeal from St. Louis Circuit Court. 
W. B. Thompson, for Appellant. 


The legal rule in the construction of written instruments, 
even where detached and separated, is to construe them as one 
writing. (15 Mo., 40; 7 Har. and John’s 296; 18 Johns., 
420.) 

The assignment of a lease puts the assignee into the place 
the assignor with all the benefits and burthens attending the 
original lease, and the inherent covenants go with the land into 
whose hands soever the lands come. (Waldo vs. Hall, 14 Mass., 
486.) 

The same doctrine is the foundation of two decisions of 
Missouri which, so far as this doctrine applied, are decisive. 
(Blair vs. Rankin, 11 Mo., 441° Smith vs. Brinker, 17 Mo., 
148.) 


Dryden & Dryden, for Respondents. 


The instrument offered and read by the appellant in sup- 
port of the alleged sealed contract between him and respond- 
ents was not a deed. (3 Washb. R. R. 236-3 and notes; Ar- 
thur vs. Weston, 22 Mo., 378; Webster vs. Ela, 5 N. H. 540; 
Chenoweth vs. Mayo, 1 Breese, (Ils.) 155; Smith vs. Bridge, 
Id.,2; Brown vs. Gilman, 13 Mass., 158.) 

The only point is as to the finding of the court on the evi- 
dence. 

This, this court will not review. (Papin vs. Allen, 33 Mo., 
260.) 


Waener, Judge, delivered the opinion of the court. 


From the record it appears, that on the 23rd day of Octo- 
ber, 1865, the plaintiff executed a lease of certain real estate 
in the City of St. Louis, to one Isaac H. Merritt. 

The lease was for the term of eleven years, upon condition 
that the lessee should pay the lessor the annual sum of eight 
hundred and ten dollars in quarterly instalments, and in ad- 
dition thereto should pay all taxes charged against the proper- 
ty. Merritt, the lessee, took possession of the premises, and 
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on the 19th day of July, 1866, assigned and transferred the 
lease to the Southwestern Freight and Cotton Press Company. 
The assignment by Merritt was conditioned that the company, 
should assume and perform all of the covenants and stipulations 
contained in the lease, and was in writing, and annexed to the 
same. Under thisassignment the Cotton Press Company en- 
tered into possession of the premises, and paid the rents and 
taxes to the original lessor as long as it so remained in posses- 
sion. 

On the 24th day of March, 1869, the Cotton Press Com- 
pany for a valuable consideration, made and delivered to de- 
fendants an assignment and transfer of the lease and the unex- 
pired term thereof, which was also conditioned that the ac- 
cruing rents, covenants, stipulations and conditions contained 
in the lease should be assumed and performed by the defend- 
ants. 

This assignment was also in writing, and was annexed to 
the original lease. 

Afterwards, on the 26th day of March, 1869, and before the 
acceptance of the assignment of the lease by the defendants, 
plaintiff, the lessor, by a writing attached to the lease agreed 
and assented to the transfer and assignment, provided the de- 
fendants would bind and obligate themselves to perform the 
covenants contained therein. Thereupon the defendants 
in writing on the 29th day of March, 1869, by an agreement 
under seal, promised as follows: “We hereby promise and 
agree to comply with all the covenants, stipulations and agree- 
ments contained in the annexed lease.” 

The defendants took possession of the leased property, and 
being in arrears for rent and taxes, this suit was brought by 
plaintiff to recover the same. 

The principal defense made by defendants was that the 
agreement was not made with the plaintiff, and that they 
were only assignees of the unexpired term of the lease, and 
tliat there was no privity of contract existing between them 
and the lessor. 


21—voL. La 
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The court rendered judgment for defendants and plaintiff 


appealed. 

A preliminary question is raised here, that as no instruc- 
tions were given there is no point of law saved for this court 
to pass upon. 

The court will not judge of the weight of testimony, but 
where the evidence consists of written instruments we will 
look into them to see whether they were intrepreted and con- 
strued according to their legal effect. (Waddell, et al., vs. 
Williams, 50 Mo:, 216.) 

In the present case there is no contest about the evidence ; 
there is nothing contradictory in it. 

The lease and the assignments, together with the defend- 
ants’ written obligations, constitute the whole of the testi- 
mony, and the only thing to be considered, is what effect do 
they have according to law? There is manifestly nothing in 
the point, that, because the lessor’s name was not inserted in 
the written obligation executed by the defendants, the under- 
taking is void, because no promise is named init. The pa- 
pers must all be taken together. They form parts of one en- 
tire transaction. The lease contains the conditions, the as- 
signment was subject to these conditions, the lessor assented 
to the assignment with the express understanding that the as- 
signees should assume the burdens and comply with the stipu- 
lations contained in the lease. With all these facts before 
them, the assignees gave their obligation promising full per- 
formance. 

This was as much an undertaking to observe the conditions 
and pay the rent and taxes to the lessor, as if the lessor’s 
name had been directly inserted in the writing. Where the 
papers are all taken together this is its legal effect. 

But aside from this,the settled principle of law is,that aperson, 
who receives an absolute assignment of a lease, is liable to the 
lessors for the rent. This was expressly decided in Smith vs. 
Brinker, e¢ al., (17 Mo., 148,) and is conclusive in this case. 

The judgment of the court below was clearly wrong, and 
must be reversed, and the cause remanded. The other judges 


concur, 
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Henry OC. Moore et al., Appellants, vs. D. H. Lackman, ef al., 
Respondents. 

1. Partnership—Notes—Dissolution—Power of one partner to bind the others.— 
One partner after dissolution of the firm, with notice thereof to the creditor, 
cannot bind the other partners by making a note in the name of the firm, even 
in renewal of a note of the firm. 


Appeal from St. Louis Circuit Court. 
Philip Donahue, for Appellants. 


The individual note of a continuing partner, given for the 
debt of the firm, cannot be held to be a discharge of the part- 
nership debt, even where there is an express agreement by 
the creditor to receive it as such. (2 Parsons Bills & Notes, 
202; Waydell vs. Luer, 5 Hill, 448; Cole vs. Sacket, 1 Hill 
516; Brown vs. Stills, 49 Penn. S. R., 72.) 


Krum & Patrick, for Respondents. 


b 


One partner after a dissolution of co-partnership has no 
authority to make a note in renewal of a note of the co-part- 
nership. 

SuErwoop, Judge, delivered the opinion of the court. 


Action in the St. Louis Cireuit Court brought by the plain- 
tiffs, under the name and style of Young, Moore & Co., against 
defendants, (who at one time were partners under the firm 
name of D. H. Lackman) for goods sold and delivered. 

Lackman successfully plead his discharge as a bankrupt; 
Weber his co-defendant by his answer admitted the sale of the 
goods as charged in the petition, but stated that the partner- 
ship, which had existed between himself and Lackman, had 
been dissolved, and the latter continued business on his own ac- 
count ; that plaintiffs had due notice of such dissolution, and 
on the first day of September 1868, after such dissolution, 
upon a settlement made between plaintiffs and Lackman of 
the indebtedness for which suit was brought, and which indebt- 
edness was then evidenced by open account and negotiable 
notes, Lackman executed and delivered to plaintiffs his sepa- 
rate individual notes, and plaintiffs accepted the same in satis- 
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faction of the demand sued on and without Weber’s knowledge 
, or consent extended the time of payment &c. A reply was 
filed to this answer, denying its allegations. There was a 
jury trial, some conflict of testimony on the issues raised by 
the pleadings, and a verdict for defendant. 

The Court gave the following instructions for defendant : 

“The Court instructs the Jury, that after dissolution of a 
partnership one partner cannot make a note in the name of 
the firm, even in renewal of a note of the firm, so as to bind 
the other partner. If therefore the Jury believe from the 
evidence, that the plaintiffs or any of them received the notes 
dated September 1, 1868, and that at that time the partner- 
ship between Lackman & Weber had been dissolved, and that 
at the time of the receipt of the notes dated Sept. 1, 1868, 
plaintiffs, or either of them had notice or knowledge of such 
dissolution of said partnership, then such notes can be treated 
and considered by the Jury only as the individual notes of the 
defendant Lackman, and not as notes of the firm.” 

“The Court instructs the Jury, that the payment by negotia- _ 
ble notes of prior indebtedness is binding on the parties when 
so intended by the parties, and in this case if the Jury find 
from the evidence, that Lackman after the dissolution of the 
firm gave his individual notes to the plaintiffs, and the plain- 
tiffs knowing of the dissolution agreed to receive them in 
satisfaction of the preceding indebtedness, including the 
goods sued on, then the plaintiffs cannot recover against defend- 
ant Weber, and the Jury will find in favorof defendants.” ° 

“If the Jury find from the evidence, that, at the time the 
goods sued for were purchased, defendant executed three notes 
in payment thereof at four, five and six months, and that the 
defendants’ partnership was afterwards dissolved, and that 
plaintiffs had knowledge and notice of such dissolution, and 
having such knowledge received the individual notes of Lack- 
man in payment of the balance due on said former notes, and 
surrendered and canceled such former notes, to defendant 
Lackman; then the Jury will find for defendant John A. 
Weber, unless it appears that Weber had knowledge that such: 
old notes were not in fact paid.” 
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It is contended that these instructions were erroneous 
on the ground that the first instruction above referred to 
raises an issue not presented by the pleadings, and that there 
was no evidence on which to base the two other instructions 
complained of. 

The first instruction was not at all irrelevant or improper, as 
it defined the inability of one partner, after dissolution and 
notice of such dissolution to those with whom the firm dealt, 
to bind his former co-partner, and the Jury were thus shown, 
that the act of renewing the notes by Lackman was a mean- 
ingless and-nugatory one, unless done for the purpose claimed 
in defendant Weber’s answer. 

But even were this instruction the mere abstraction appel- 
lants claim it to be, this would not justify a reversal of the 
judgment, as other instructions were given which taken to- 
gether with these here inserted presented the merits of the 
ease very fairly before the Jury. 

The evidence tending as it did very strongly to show the 
dissolution of the firm of D. H. Lackman in March 1867, the 
communication of such fact tu plaintiffs; the subsequent re- 
newal of the old notes of the firm by Lackman with these 
individual notes in “payment” of the old notes, the marking 
of the old notes “eanceled by cash and notes Sept. 1, 1868, 
and the surrender on that date of those notes by plaintiffs to 
Lackman ; the ineffectual endeavor of the latter, at the instance 
of the former, to procure Weber’s indorsement and the futile 
and by no means praiseworthy attempt of the plaintiffs, after 
Lackman had filed his petition in bankruptcy, to regain pos- 
session from Lackman of the old notes was an amply sufficient 
basis for the other two instructions, whereof complaint is 
chiefly made. (See Powell vs. Charless’ Admrs., 34 Mo., 485.) 

With the concurrence of the other Judges, the judgment 
will therefore be affirmed. 
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Rosert Kiyser, Appellant, vs. Eowarp W. Suanps, ef al., Res- 

pondent. 

1, Justices’ Courts—Appeal bonds—Default—Molion to set aside.—Bonds given 
for appeals before Justices of the Peace, where judgment was given by default 
but no motion was made to set aside the default, are coram non judice and void: 
[Garnett vs. Rogers, ante p. 145 affirmed.] 


Appeal from St. Louis Circuit Court. 


Hendershott § Chandler, for Appellant, cited: Barns vs. 
Webster, 16 Mo., 330; Williams vs. Coleman, 51 Mo., 21. 

The defense is founded on the defendants’ own omission, and 
is contrary to a fundamental principle, that no man shall take 
advantage of hisown wrong. Brooms Leg. Max. 5th Am. Ed. 
side page 285. 

Samuel NM. Holliday, for Respondents. 


The act of the justice, in granting an appeal was entirely 
without warrant of law, and void, and there is no consideration 
for the bond: in any such case, it is void. 

A recognizance for an appeal from the judgment of a justice 
of the peace is void if not entered into in the time and man- 
ner prescribed by law (Adams vs. Wilson, 10 Mo., 341; Gar- 
nett v. Rodgers, March term, 1873, Sup. Ct. Mo. ; Cockrill vs. 
Owen, 10 Mo., 287 ; Nichols vs. Cirenit Court of St. Lonis, Co., 
1 Mo., 254; Tilly v. Walls, 4 Mo. 271.) Garnett vs. Rodgers 
establishes the position relied on by defendants. 


Apams, Judge, delivered the opinion of the court. 


This was an action on three appeal bonds, which had been 
given before a justice of the peace. Judgments by default had 
been rendered by the justice, and the appeals had been taken 
from these judgments without first filing motions to set aside 
the defaults, and these appeals were dismissed by the Circuit 
Court. 

An appeal does not lie from a judgment by default rendered 
by a justice of the peace, until a motion has been made to set 
aside and overruled. The proceedings of the justice in taking 
these bonds, and granting the appeals, were coram non judice, 
and utterly void. 
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The point was ruled by this court in the case of Garnett vs. 


Rogers, et al., decided at this term. 
Judgment affirmed. Judge Ewing not sitting. The other 


judges concur. 


Tuomas Gunn, e¢ al., Respondents vs. WriitAm Srnoiarr, Ap- 
pellant. 


1. Landlord and tenant—Monthly tenancy— Notice of termination.—In order to 
terminate a tenancy from month to month, the required notice must be given 
at or before the termination of the current month. 

2. Constable—-Sales—Leaseholds having less than three years to run.—-A leasehold 
having less than three years to run, can be sold under an execution from a Jus- 
tice of the Peace. 

8. Husband and Wife—Leasehold, ownership of —Sale in invitum.—A leasehold, 
of which the wifeis merely the legal owner, belongs by marital right to the hus- 
band, and can be sold in invitum proceedings against him. 

4. Landlord and tenant—Leasehold—Purchase by tenant.—When a tenant pur- 
chases the leasehold of his landlord at an execution sale against his landlord, 
he thereby extinguishes the tenancy. [W. S., 880, 3 15.] 

5. Forcible entry and detainer, statute of —Appeal bond—Judgment against sure- 
ties. —The statute concerning forcible entry and detainer does not contemplate 
a judgment on the appeal bond against the principal and sureties, as in ordi- 
nary appeals from justices of the peace. If the bond be not complied with, it 
may be sued on, but a summary judgment in the same suit has not been pro- 
vided for. 


Appeal from St. Louis Circuit Court. 
W. H. Horner and Daniel Dillon, for Appellant. 


_ I. Defendant was entitled to one month’s notice in writing 
of the intention of his landlord to terminate the tenancy. (2 
W. S., 879, § 13.) The notice should have been given at least 
one month before the termination of some regular month of 
the tenancy. (1 Wash. R. P., (8rd Ed.) 525, § 18; Coote L. 
& T., 353, 354; 1 Furlong, L. & T., 587; Kemp vs. Denett, 
3 Camp., 510; Baker vs. Adams, 5 Cush., 99; Prescott vs, 
Ellen, 7 Cush., 346; Sandford vs. Harvey, 11 Cush., 93; An- 
derson vs. Prindle, 23 Wend., 616; Wright vs. Masher, 16 
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How. Pr., 54; People, ex rel., Botsford vs. Darling, 47 N. Y., 
666; Prickett vs. Ritter, 16 Ill., 96; Seems vs. McLees, 24 
lil., 192.) 

II. The notice must indicate the time when the tenancy ex- 
pires. (1 Wash. R. P. (8rd Ed.,) 525, § 17; Currie vs. Bar- 
ker, 2 Gray, 224 ; Willard vs. Barker, 2 Gray, 336; Hultain vs. 
Muengle, 6 Allen, 220; Wright vs. Masher, 6 How. Pr., 454; 
Huyser vs. Chase, 13 Mich., 98; Woodron vs. Michard, 13 
Mich., 187.) . 

The tenancy would terminate on the tenth of the month, 
whereas the notice in this case stated that the tenancy expired 
on the Ist of November. This was clearly fatal. (Sandford 
vs. Harvey, 11 Cush., 93; Anderson vs. Prindle, 23 Wend., 
616.) 

III. Thomas Gunn alone, as between him and his wife, was 
entitled to the possession, and he alone could properly bring 
such an action, His wife was an improper party and her join- 
der was fatal. 1 Chitty’s Pleadings, (14th, Am. Ed.,) 33. 

IV. Judgment against the sureties on the recognizance for 
appeal from the justice, was improper. 

There is nothing in the statute in reference to unlawful de- 
tainer, that authorizes such a judgment. (1 W. S., 653, § 
33. ) 

This statute in reference to forcible entry and detainer and 
unlawful detainer is strictly a special one in derogation of the 
Common Law and penal in its nature, and must be construed 
strictly, and in the particulars in which the legislators intend- 
ed that the statute in reference to ordinary civil actions before 
justices, should apply to cases under this statute, they exprees- 
ly suid so. (1 W.S., 653, § 34.) 

V. The judgment being an entirety, if erroneous as to one 
is erroneous as to all. (Cov. Mut. L. Ins. Co. vs. Clover, e¢ al., 
36 Mo., 392.) 


James M. Loring, tor Respondent. 


I. The notice given of the termination of the lease was suf- 
ficient. (1 W.S., 879, § 13.) 
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The date of the service of the notice will be the day from 
which the month will begin to run, if no time is fixed in the 
notice itself. (1 Washburn on Real Property, 525-526, 8rd, 
Ed.; Burns vs. Bryant, 31 N. Y., 453.) 

If the time is so indicated that the party notified will not 
be misled, the notice will be sufficient. (1 Washburn on Real 
Property, 526, § 20, 38rd Ed.; Smith, Landlord and Tenant, 
237 ; Doe vs. Mophelt, 7 Q. B., 577; Sanford vs. Harvey, 11 
Cush., 93; Doe vs. Kightley, 7 T. R., 59; Doe vs. Smith, 5th, 
A. & E., 350; Doe vs. Magher, 139 ; Granger vs. Brown, 11 
Cush., 191.) 

II. A provision authorizing the levy and sale of leascholds 
of less than three years, by constables, cannot be found any- 
where in the statutes, and the existence of a positive statutory 
provision cannot be inferred by implication. 

lt is not within the scope of the constable’s authority to 
meddle with real estate of any description. 

III. The judgment against the sureties on the recognizance 
for appeal from the justice, was correct. (W.S&., 653, § 33; 
851, § 23.) 


Apams, Judge, delivered the opinion of the court. 


This was an action of unlawful detainer for a house and lot 
in the City of St. Lonis. 

The plaintiffs were husband and wife. The wife held a 
leasehold of less than three years to run, on the property in 
dispute, It was not separate property secured to her use, but 
simply stood in her name as legal property. 

The defendant on the 10th of February, 1870, entered in- 
to possession of the property, under a verbal subletting of the 
property from month to month. The rent was payable on the 
10th of each month, and had been so paid up to the 10th of 
October, 1870. On the 12th of October, 1870, the plaintiffs 
served the defendant with notice to quit, and afterwards on 
the 25th of November, 1870, demanded the possession of the 
premises in writing, and commenced this suit before a Justice 
of the Peace on the 28th of November, 1870. On the first 
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day of October, 1870, the leasehold of plaintiff was sold at 
constable’s sale under an execution against the plaintiff, Thom- 
as Gunn, and the defendant bought it at = sale, and took a 
bill of sale from the constable. 

The plaintiff recovered a judgment before the Justice, from 
which the defendant appealed to the Circuit Court, where the 
plaintiffs again had judgment against the defendant and his 
securities in the appeal bond. 

This judgment is in the form prescribed by the statute for 
such judgments before Justices of the Peace. The defendant 
appealed to the General Term, and the judgment at Special 
Term was affirmed, and the defehdant has appealed to this 
court. 

1. The first question presented by the record is the suff- 
ciency of the notice to quit. 

This was a letting by the month, and from month to month, 
and no time was fixed for the determination of the lease. In 
such cases our statute, (2 W. S.,879, § 13,) requires a month’s no- 
tice in writing to the person in possession to quit. This stat- 
ute declares, “that “All contracts or agreements for leasing, 
renting or occupation of stores, shops, houses, tenements or 
other buildings in cities, towns or villages, not made in writ- 
ing, signed by the parties thereto or their agents, shall be held 
and taken to be tenancies from month to month, and all such 
tenancies may be terminated by either party thereto, or his 
agent, giving to the other party, or his agent, one month’s no- 
tice in writing of his intention to terminate such lease.” 

It is plain from the language of this section, that such a 
lease can only be determined at the end of the month. Nei- 
ther party can arbitrarily fix a time for the termination of the 
tenancy. If either party desires to terminate the tenancy, he 
must give a month’s notice of his intention. If he suffers a 
new month to commence, he cannot terminate the tenancy 
till the end of the next month, and in order to do so, he must 
give the required notice at or before the end of the current 
month. This seems to be the settled law in regard to such 
tenancies. (See Prickett vs. Ritter. 16 Ill, 96; Baker vs. 
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Adams, 5 Oush. (Mass.,) 99; Prescott vs. Elm, 7 Cush., 346 ; 
Sanford vs. Harvey, 11 Cush., 93; 1 Washburn’s Real Prop., 
525, § 18.) 

Under this view, the notice given in this case being on the 
12th of October, 1870, after the commencement of a new 
month, was not sufficient to terminate the tenancy in a month 
from that date, and if it could do so at all it could not have 
that effect before the 10th of December, 1870. And there- 
fore when this suit was commenced, there was no unlawful 
detainer. 

2. The next question presented is, whether the execution 
sale by the constable transferred the plaintiff's leasehold to 
the defendant. 

An execution on a judgment rendered in a Justice’s court, 
is required to be levied on the goods and chattels of the de- 
fendant. The word chattels at common law comprehended 
terms of years as well as movable goods. And if there was 
nothing in the statute to restrict this common law definition, 
an execution from a Justice of the Peace might be levied on 
terms of years of any duration. But our statute concerning 
executions, (1 W. S., 606, § 17,) provides, that “ Every lease 
upon lands for an unexpired term of three years or more, 
shall be subject to execution and sale as real property, and 
shall not be subject to sale upon and by virtue of an execution 
issued by a Justice of the Peace.” 

By this restriction chattels consisting of leaseholds, can 
be sold at constable’s sale, only where the leasehold is for less 
than an unexpired term of three years. The leasehold in this 
case had less than three years to run. 

It belonged to the husband, by virtue of his marital rights, 
and was subject to his disposal at any time during coverture. 
If he could dispose of it himself for his own benefit, it was 
surely subject to the payment of his debts. 

3. After the defendant had purchased this leasehold, in what 
attitude did he stand towards the plaintiffs? If astranger had 
bought the leasehold at execution sale, could he not have at- 
torned to such stranger? This in my judgment is the true in- 
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terpretation of the second clause of section fifteen of our 
Landlord and Tenant Act, (2 W.S., p. 880.) It contemplated 
a sale under execution or under a deed of trust, and not un- 
der a deed of trust only, as was intimated by Judge Holmes 
in Pentz vs. Kuester, 41 Mo., 447. The point was not before 
the learned judge in that case, and his intimation was a mere 
obiter dictum, which no doubt upon due consideration, he 
would have corrected. The language used in the statute re- 
ferred to, plainly indicates a sale under execution as one of 
the modes of divesting the lessor’s estate. If it had been con- 
fined to the execution of a trust deed, the preposition “ in” 
instead of “under” would have been the only appropriate 
pretix. I do not see any good reason, why a sale “in invé- 
tum” should not. be such a transfer, or assignment of the les- 
sor’s interest, as to warrant a suit by the assignee under the 
forcible entry and detainer law. 

If a lessee can attorn to a stranger purchasing under execu- 
tion, he thereby becomes his tenant, and cannot be subject to 
two separate landlords. 

In the case under review, the purchaser himself was the ten- 
ant, and as he could not attorn to himself, his purchase must 
have the effect of extinguishing the tenancy. 

4, This suit was commenced against husband and wife, but 
the judgment in the Cireuit Court was against the husband 
alone. The wife was improperly joined, and her name ought 
to have been stricken out, but as there was no judgment against 
her, this error was immaterial, 

5. The statute concerning forcible entry and detainer does 
not seem to contemplate a judgment on the appeal bond 
against the principal and sureties, as in ordinary appeals from 
Justices of the Peace. There is no provision in the statute 
authorizing such a judgment in the pending suit. 

Ir is more in the nature of an appeal bond, where a case is 
taken to the Supreme Court ; such bond may be sued on, if it 
be not complied with, but asummary judgment in the same suit 
has not been provided for. (See Keary vs. Baker, 33 Mo., 603.) 

Judgment reversed and cause remanded. The other judges 
concur. 
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Detos D. Pier, e¢ a/., Appellants, vs. Witt1am Hemricnorren, 
et al., Respondents. 

1.° Practice, civil—Pleading—Averments—Common law—Code—Notes—De- 

mand and Protest.—An averment of due demand and protest of a note was 

sustained at common law by proof of facts showing an excuse according to the 

law merchant, or dispensing with actual demand and showing due diligence, but 

it is not so by our Code. The facts proved must correspond with the aver- 


ments. 

2. Practice, civil—Pleading—Code—Allegations— Facts constitutive—Every fact 
which the plaintiff must prove to maintain his suit, is constitudive in the sense of 
the Code and must be alleged. 

8. Practice, civil—Trials—EHvidence— Testimony, anticipative—Offer to prove.— 
When evidence is offered, which is inadmissible except by the proof of other 
facts, and there is no offer, or intimation given of an intention to prove such 
other facts, it is not error to reject the evidence. 


Appeal from St. Louis Circuit Court. 
Fisher §& Rowell, for Appellants. 


“An averment in the usual form, alleging due presentment, 
and notice, is sustained by proof of any state of facts showing 
an excuse according to the custom of merchants.” (Greenl., Ev. 
Vol. 2, 197 ; Norton vs. Lewis, 2 Conn.,478 ; Hopkins vs. Lis- 
well,12 Mass. 52; Williams vs. Mathews, 3 Cowen, 252 ; Wind- 
ham Bank vs. Norton, ef als., 22 Conn., 219.) 

The rejection of any material testimony by the court, entitles 
the party to then take his non-suit, and this court will not re- 
fuse to set it aside because the record does not show, that 
plaintiff could make the other points in his case, or that he 
was prepared with proof on the other points. (Dowd vs. Winters 
20 Mo. 361.) 


Slayback § Haeussler, for Respondents. 
Ewrna, Judge, delivered the opinion of the court. 


This is an action on a promissory note by the plaintiffs as in- | 
dorsees against defendants as indorsers, payable at the oftice of 
Williams, in St. Paul, Minnesota; the note bears date St. Louis, 
October 12, 1860, and is payable on the first day of July there- 
after, (1861.) The petition contains the usual averments ot 
presentment and demand of payment at the maturity of said 
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note, refusal to pay, protest of the same, and that defendants 
were duly notified thereof. The answer of defendants is a de- 
nial of the allegations ofthe petition. Plaintiffs made applica- 
tion for a continuance of the cause, on the ground of the ab- 
sence of witnesses, who resided at St. Paul, by whom they ex- 
pected to prove facts excusing the delay in making demand of 
payment, and in giving notice to the defendants. The motion 
for a continuance being overruled, and the cause being sub- 
mitted to the court,—jury waived,—the plaintiffs read the note 
in evidence, and then offered to show by the certificates of pro- 
test of one Malmros, a notary public, and his deposition accom- 
panying the same,that said note was presented for payment at the 
place where the same was made payable, that it was protested, 
and notice given the defendants on the 15th day of July, 1861. 
This evidence was excluded on the objection of defendants, 
whereupon plaintiffs took a non-suit, with leave, &. The 
motion to set aside the non-suit being overruled, the cause is 
brought to this court by appeal. 

The application for a continuance was obviously without 
merit. The suit was instituted in March, 1870. Immediately 
thereafter, as the affidavit states, steps were taken to procure 
the deposition of Terry, a witness residing at St. Paul, which 
failed, as is alleged, by reason of his temporary absence at Wash- 
ington City. He remained absent however, until January, 1871 
and it does not appear, that any further effort was made to take 
the deposition in the interim, a period of eight or nine months. 

A second attempt was made it seems in 1871 (but at what 
time is not disclosed) witha like result. So that during a per- 
iod of about nineteen months the failure to procure the testi 
mony of a witness, whose residence was so well known, is ut- 
terly irreconcilable with that degree of diligence, that should 
be exacted of suitors under such circumstances. 

The certificate of protest and the deposition of the notary 
were properly excluded. The note matured July, 1861. The 
evidence offered showed, that demand of payment was not made 
until July 15, some fifteen days after its maturity, and no reason 
or excuse was shown for this delay, nor was there an offer to 
make any such proof. 
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The order in which evidence may be introduced is a matter , 
very much in the discretion of the court, and this discretion may ; 
be properly exercised by inverting the regular order, and ad- } 
mitting evidence that pre-supposes facts,which logically and nat- 
urally precede it, but when such evidence is offered abstractly 
without an offer to sustain it by proof of such antecedent or 
primary facts, and without which it would be wholly unavail- 
ing, and no intimation of such a purpose is given tothe court, 
we cannot say the court erred in excluding it. 

This evidence however was rightly excluded on more sub- 
stantial grounds. The petition avers that demand of paymen* 
was made at the maturity of the note, and that defendant was 
duly notified thereof. This allegation was put in issue by the 
answer. Neither the evidence offered, nor that of the absent 
witness, as disclosed by the affidavit for a continuance, tended 
to prove this averment, but on the contrary to disprove it by 
showing an excuse for not making the demand at the time al- 
leged in the petition. 

It may be conceded, that at common law this petition would 
be sufficient ; that the averment would be sustained by proof 
of any state of facts showing an excuse according to the custom 
of merchants, by proof of facts which dispense with actual de- 
mand and show due diligence, without stating them specifi- 
cally in the pleading. 

Is this good pleading however under our Code? For not 
only the forms of pleading, but the rules by which the sufh- 
ciency of pleadings, except where otherwise specially provided, 
are to be determined and prescribed by our Practice Act. (2 W 
S., $1, p. 1012.) 

As the vice of the old system of pleadings was its prolixity, 
its general averments, and general issues, and the delay and ex- 
pense inseparable from it, the new system (or the modifications 
of the old) which we have adopted has little claim to be con- 
sidered a reform, unless it avoids such defects and furnishes 
rules, by which the great object of all pleadings is better at- 
tained, namely, to arrive at a material, certain and single issue. 
Hence, the great improvement of our Code consists in requir- 
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ing the pleadings to contain a plain and concise statement of 
the facts, constituting a cause of action, or matter of defense. 
(2 W. S., 1013, § 3; and 1015 § 3.) Facts, and not evidence, 
nor conclusions of law, must be distinctly stated. Every fact, 
which the plaintiff must prove to maintain his suit, is constitu- 
tive in the sense of the Code, and must be alleged. Facts, 
which dispense with the necessity of making demand of pay- 
ment and giving notice to the indorser, are as essential to the 
plaintiffs’ right of recovery, as the fact that the defendant in- | 
dorsed the note, or that it was executed and delivered by the 
maker, or that plaintiff is the holder. And the defendant has 
the right to controvert the one or the other in his answer. He 
should therefore be informed by proper averments in the peti- 
tion, what facts are relied on to charge him, so that he may 
have an opportunity to controvert them. Such an allegation 
of demand of payment at maturity, and due notice thereof to 
the indorser, could give no intimation to the defendant of the 
nature of the evidence, by which the plaintiff proposed to sus- 
tain it. He could only know, that he received no notice ; but 
of what steps if any were taken to give it, or of the causes of the 
failure to give it, or of the facts relied on to excuse the want of 
it he of course is presumed to have no knowledge. These are 
matters within the knowledge peculiarly of the plaintiff, which 
he should allege in his pleading, and prove. He alleges facts, 
the legal effect of which if true could charge the defendant ; 
but he claims, that he should be allowed to sustain this allega- 
tion by facts of a totally different character, not alleged in his 
petition, because the same legal consequences would follow. 

In Garvey vs. Fowler, 4 Sand., 665, it was held, that where in 
an action on a check, facts are relied on which excuse notice of 
presentment and non-payment, as that the drawer had no funds 
in the bank the day the check was presented, they must be 
stated in the complaint.. And that an averment of due notice 
will not be sustained by evidence of facts excusing notice. 

To the same effect is Shultz vs. Dupuy, 3 Abb. Pr., 252. 

The question has been decided the same way in Iowa, Lam-, 
bert & Co. vs. Palmer, e¢ a/.,29 Iowa, 104, the court holding 
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that under an averment like that in the case at bar, there could 
be no recovery upon proof of facts amounting to a waiver of 
demand and notice, as a subsequent promise to pay by the 
drawer or indorser after full knowledge of the facts. See, also, 
Cole vs. Wintercost, 12 Texas, 118. 

It is scarcely necessary to add, that the codes of New York, 
Iowa and Texas, in respect to the rules of pleading, are sub- 
stantially the same as our own. 

Judgment affirmed. The other judges concur. 


Witt Scrarrineususen, Administrator of Joan ScHLEsAcK 
Appellant, vs. Jonann Hetnricn Lurssen, Respondent. 

1. Partners—Articles of Agreement—Interpretation of.—In the articles of co- 
partnership it was agreed, that in the case of the death of one partner, the 
other should have the right to recover the fourth part of a certain chattel and 
against that he shall pay to the deceased the sum of one thousand dollars, after 
the deceased shall have paid all his debts which he owes to the partnership up to 
the date. Held, that this clause gave the surviving partner an option of pur- 
chase, aad did not import an absolute covenant or engagement. 


Appeal from St. Louis Circuit Court 
F. & L. Gottschalk, for Appellant. 


By taking the whole contract together it will be seen that 
the parties were tenants in common in a certain chattel ; that 
upon the death of one of the tenants in common, his interest 
was to revert in his co-tenant and as the assessed value of such 
interest, his representatives were to receive $1,000 which 
said co-tenant obligates himself by said contract to pay. 


Rudolph Schulenburg, for Respondent. 


By the terms of the agreement it was at the election of the 
defendant, whether he would recover the interest of the de- 
ceased. 
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Ewina, Judge, delivered the opinion of the court. 


Thisis an action to recover a sum of money, which is claimed 
to be due under a stipulation contained in articles of co-part- 
nership, to which Schlesack plaintiffs intestate, and the de- 
fendant were parties. The cause was submitted to the Court 
a jury being waived, upon an agreed statement of facts, and 
there was a judgment for the defendant, which on appeal to 
the General Term was affirmed, and from which the cause is 
brought here by appeal. The allegations of the petition are 
substantially, that Schlesack formed a co-partnership with the 
defendant for carrying on the “flying horse business” in St. 
Louis ; that Schlesack put into the concern $1,000 in money 
and his labor and attention in running the same ; that by the 
articles of agreement entered into between them, it was pro- 
vided, among other things, that in caseSchlesack should die, 
then his interest, to-wit : the fourth part in said concern, should 
revert to the defendant; and he should pay therefor “ to the 
deceased” the sum of $1,000, subject to any deduction on ac- 
count of indebtedness, if any, on the part of the deceased to 
the concern. It was also provided, that Schlesack should have 
no right to sell his interest in said concern to any other person 
than defendant or his heirs; that Schlesack departed this life 
in 1870, being in no way indebted to the defendant or the 
concern ; that plaintiff since Schlesack’s death has demanded 
payment of said sum, and has tendered to defendant a bill of 
sale of the interest of the deceased in said concern, &c. 

The answer denies all the material allegations of the peti- 
tion, except the execution of the agreement therein referred to. 

Defendant on the trial of the cause admitted the execution 
of the agreement referred to in the petition, that Schlesack 
put $1,000 in money and his labor and attention into the con- 
cern; that at the time of his death he was not indebted to the 
firm, and that demand of the money and tender of a bill of 
sale had been made by plaintiff, as he alleged in his petition. 
Plaintiff read in evidence the agreement or articles of co- 
partnership, upon which the suit is founded, from which it 
appeared in addition to what has been already stated as ad- 
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mitted,—that Schlesack put into the concern $1,000 as capital 
stock, for which he was to have an interest of one-fourth part 
therein ; was to be liable to the same extent for all expense of 
the business, such as repairs, lease, insurance, and losses, and 
to share in the same proportion in the profits, that in the 
event of his death his wife and children were to have “ the 
same right ;” that he should have no right to sell his interest 
in the partnership to any one except the defendant; that in 
case of his death, ‘‘defendant, should have the right to recover 
the said fourth part of the said “canonsell” (flying horse,) and 
against that he shall pay to the said John Schilesack the sum 
of one thousand dollars, after the said John Schlesack has paid 
all his debts which he owes to the said canonsell up to the 
date.” 

The only question in this case is, as to the proper construc. 
tion of the partnership agreement read in evidence; whether 
it contains any covenant or agreement, which could be the 
foundation of an action at law; or which is so distinct from 
and independent of the partnership, as to involve no account- 
ing between the partners, and no investigation of profits and 
losses of the concern. 

The theory of the petition is, that it was absolutely obliga- 
tory upon the defendant on the death of his co-partner 
Schlesack to pay his representatives $1,000 less the debts due 
from Schlesack to the firm, in consideration of his interest 
in the partnership. This is a misconception of the nature and 
legal effect of the instrument. So far from imposing an obli- 
gation of this character upon the defendant, it leaves it entirely 
optional with him, whether he would take the interest of his 
co-partner on these terms, or not. This is the only reasonable 
interpretation that can be given to the clause, which says the de- 
fendant shall have the right to recover the said fourth part, 
&ec. It is only by a perversion of the language employed, 
that a different conclusion can be reached, interpreting words 
which give a mere option or confer a privilege, so as to im- 
port an absolute covenant or engagement. Language should 
be very explicit and unequivocal to warrant the inference 

















ST. LOUIS. 





Einstein v. Holt. 





of an intention to enter into a stipulation so extraordinary as 
that which it is claimed is created by this clause of the instru- 
ment in question. 

Judgment affirmed. The other Judges concur. 





° 


Wittram Emsrem, Appellant, vs. Wimt1am T. Hott, Res- 

pondent. 

1. Contracts—Interpretation of—Agents.—A. professing to act for himself 
and for B. and C., makes a contract under seal with D. agreeing, that he will 
do certain work for D., for which D. agrees to pay him, and the contract con- 
cludes, that the undersigned bind themselves in the penal sum of one thousand 
dollars for its fulfillment. A. and D. alone sign the contract. Upon a suit for 
not doing the work ; held, that A. alone was liable. 


Appeal from St. Louis Circuit Court 
D. T. Jewett, for Appellant. 
Lackland, Martin § Lackland, for Respondent. 


These obligations and covenants are all personal covenants 
assumed by Sheppard alone. Ifa person covenants in his own 
name, it is his covenant, not the covenant of his principal. 
(Appleton vs. Binks, 5 East, 148; Townsend vs. Hubbard, 4 
Hill, 351; Skinner vs. Gunns, 9 Porter, 305-7; Stringfellow 
vs. Mariott, 1 Ala., 573-576; Deming vs. Bullitt, 1 Blackf., 
241, 242; Hale vs. Woods, 10 N. H., 470; See cases collected 
1 Am. Ld. Cas. 585.) 


Waener, Judge, delivered the opinion of the court. 


This was an action brought against the defendant for breach 
of contract, for failing to drill or bore certain tracts of mineral 
lands belonging to the plaintiff. 

The contract set out in the petition, is alleged to have been 
made between the plaintiff Einstein, and a firm under the 
name and style of Holt & Severance, of which defendant was 
a member. 
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It is stated, that said contract was made in writing in the 
name and for said Severance & Holt, whereby they agreed, 
that Sheppard as their agent should do certain work, and it is 
further averred, that the parties, plaintiff and defendants bound 
themselves in the penal sum of one thousand dollars for the 
performance of the agreement. 

The answer denied the existence of any such contract. 

To sustain the allegations of the petition a written contract 
was produced, signed by Sheppard and the plaintiff, and the 
only question in the case is, whether this was the individual 
contract of Sheppard, or whether it bound the defendants. 

The agreement recites that it is made and entered into be- 
tween Albert Sheppard for himself, and as authorized agent 
for Severance & Holt, owners of a patent Diamond Drill, 

_and William Einstein. It then continues “Said Albert Shep- 
pard hereby agrees to bore and drill,” &c., and then describes 
the work to be done, and says, “All of said work to be done 
by said Albert Sheppard free of any charge or cost to said 
William Einstein of any kind’ * * * In consideration 
of the foregoing described work so performed, said William 
Einstein hereby agrees to giye and convey by deed free of in- 
cumbrances to Albert Sheppard at the completion of said work” 
certain lands, &., &e. 

There is then a proviso, that Einstein shall have the option 
to pay “said Albert Sheppard” money in lieu of the lands, 
and thereby relieving the lands from all claims by said Albert 
Sheppard and his associates. The conclusion of the instrument 
is as follows: “ For the true fulfillment of the foregoing condi- 
tion, the undersigned bind themselves unto each other in the 
penal sum of one thousand dollars, for the payment of which 
we bind ourselves, our heirs and assigns, executors and ad- 
ministrators.” * * * “In witness whereof we have here- 
to set our hands and seals the day and year first above writ- 
ten, and have executed this instrument in duplicate, and one 
handed to each party.” 


(Signed) A. SuerParp, (seat.] 
Wm. Erste, [seat.] 
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The determination of the case depends upon the construc- 
tion that is to be given to the written contract, or to the right 
of the plaintiff to sue upon it against the defendant. The 
authority to Sheppard did not authorize him to bind the de- 
fendant, by a sealed instrument, but the seal in the present 
contract was unnecessary, and therefore may be disregarded. 

But by any reasonable interpretation can it be shown, that 
it was the intention to bind the defendant ? The agreement is 
unambiguous and explains itself. Sheppard starts out in the 
first place by declaring, that he enters into the agreement for 
himself, and as authorized agent for defendant. He thus 
states, that he is one of the contracting parties, not simply as 
agent, but for himself. In the subsequent stipulations and 
covenants the defendant is noticed only once, and then inci- 
dentally. Sheppard agrees personally and individually to do 
the work, and Einstein promises to pay him. No other party 
is spoken of, nor can it be legitimately inferred, that there 
was any one else in view. Then when the agreement is con- 
cluded, each binds himself reciprocally to the other in a penal 
sum for the fulfillment of the conditions. 

Sheppard sets his hand and sea] to the contract not as agent, 
acting for and on behalf of another, but for himself. There is 
absolutely nothing to bind any one but the parties who sign 
the agreement. 

I have been unable to find any case going to the extent of 
holding that any one but the party signing the agreement 
was bound under the circumstances here shown. 

The judgment in the court below was for the defendant, and 
should be affirmed. The other Judges concur. 


Ira H. Stour, Respondent, vs. St. Lous Trreune Co., Appel- 
lant. 


1. Practice, civil—Pleadings—-Contracts--Common counts. —Whiere work is done 
or services rendered under a special contract, and nothing remains to be done, 
except for the defendant to pay the money agreed on, the plaintiff can sue on 

the common counts in assumpsit. 
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2. Practice, civil—Trials—-Evidence—- Quantum meruit—-Contract produced— 
Liability of defendant.—If a plaiutiff sies on a quantum meruit, and yet the con- 
tract is produced cn the trial, if any fact necessary to establish defendant’s lia- 
bility under the contract is not proved, the plaintiff cannot recover. 

8. Practice, civil—Trials—Evidence—Contracts—Justices’ Courts—Circuit Court 
—Allegata—Probata.—In trials in the Circuit Court on appeals from Justices 
Courts in actions of assumpsit, the evidence must prove the allegations neces- 
sarily made if the action had been first brought in the Circuit Court where 
pleadings are required. 


Appeal from St. Louis Circuit Court. 
C. M. Whitney, for Appellant. 


I. There being no evidence to support the judgment, it can- 
not stand even though no point had been raised by instruc- 
tions. (Hunt vs. Leavenworth, 11 Mo., 629.) 

Il. The plaintiff could only recover for commissions (un- 
der his agreement with defendant,) on advertising bills collect- 
ed before the institution of this suit, unless he’ affirmatively 
proved negligence on the part of the defendant in making 
such collections. (Hunt vs. City of Utica, 18 N. Y., 442; 
Baker vs. City of Utica, 19 N. Y., 326.) 


S. 8. Merrill, for Respondent. 


I. We are not bound by the contract, because the defendant 
had violated it, and we sue on a guantum meruit. 

II. If we are bound by the contract, having performed all 
of our part of the contract, and proved non-payment by de- 
fendant, we are entitled to recover, unless defendant proves 
performance on his part, or excuse for non-performance. Un- 
der the contract, and his custom at the time of making the 
contract, shown in evidence, which thereby became a part of 
the contract, (1 Greenleat’s Evidence, § 294,) it was his duty 
to collect the money; and he fails to show any attempt to do 
60, or excuse for not doing so. 


Vortes, Judge, delivered the opinion of the court. 
This action was brought before a Justice of the Peace, was 


brought to recover the amount of an account filed with the 
Justice for commissions charged to be due upon the amount 
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of certain, advertisements procured by the plaintiff for defend- 
ant, and to be published in its paper. 

The different items of an account for commissions, together 
with the advertisements on which it was charged, were set ont 
in two bills of particulars, in one of which the commission 
charged was fifteen per cent., and in the other twenty-five per 
cent. 

The first bill of particulars showed advertisements in the 
aggregate to the amount of $958.77, upon which the coammis- 
sion was $143.82, which was credited with an amount paid of 
$66.85, balance claimed, $76.77. 

The second bill of items bore date, 22nd day of January, 
1870, and the items continued to March 10th, 1870. The ag- 
gregate of the advertisements charged for in that account, was 
$408 ; commission at twenty-five per cent. claimed, was $102 ; 
this was also credited with the sum of $68.75. Balance claim- 
ed was $35.25, making the whole amount claimed to be due 
$110.22. 

A trial was had before the Justice, where the plaintiff re- 
covered judgment for the full amount of the account. An 
appeal was taken from this judgment to the St. Louis Circuit 
Court, where judgment was again rendered for the plaintiff for 
the account, which judgment was affirmed in the court at Gen- 
eral Term. Motions were made for a new trial in Special 
Term, and for a re-hearing in the court at General Term, each 
of which being overruled, defendant excepted. 

The advertisements, for which commission is charged, up to 
the 22nd day of January, 1870, as charged in the first bill of 
particulars, were obtained under a verbal contract, by which 
the commission to be charged, was fifteen per cent. Those 
charged for after the 22nd day of January, 1570, were obtain- 
ed under a written contract, and for which the price agreed to 
be paid was twenty-five per cent. 

The plaintiff on the trial had in the Special Term of the 
St. Louis Cirenit Court, offered and read in evidence a writ- 
ten agreement between plaintiff and defendant, dated 22nd 
day of January 1870, by which the defendant authorized the 
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plaintiff to solicit advertisements for defendant’s newspaper, 
plaintiff taking such rates as defendant might direct. The 
“defendant to pay plaintiff twenty-five per cent asa compensa- 
tion for procuring the same, on all advertising that the said 
Tribune Company or its representatives may accept on this 
contract.” It was further agreed by said contract, that de- 
fendant would allow plaintiff to draw ten dollars each week, 
the amount so drawn to be accounted for as a credit on account of 
commission for the month the sum was drawn in, pro- 
vided the commissions of the week amounted to such a sum; 
“all commissions to be paid to said Stout as the advertising ac- 
counts are paid into the office of said Tribune Co.,or to its agent, 
and that a settlement of commissions due said Stout shall be 
made on the first of each month of all business of the pre- 
vious month.” It was further provided by said contract as fol- 
lows: 

“Sth. That the said Tribune Co., through its book-keeper 
or cashier, shal] put down in the account books (to which this 
contract is annexed and made part of same,) in his own hand- 
writing, on the day that they may be procured under this con- 
tract, all advertisements procured by said Stout, in which the 
amounts for advertisements are to be specified, and the amount 
also of the commission that there would be due thereon, aud on 
the day they are paid, to specify the amounts opposite receiv- 
ed therefrom, and specify the commission paid, when same 
is paid over to said Stout. 6th. This contract to take effect 
January 24th, 1870, and remain in force as long as may be 
mutually agreed upon. The old account under fifteen per cent. 
commission, to be settled as soon as the moneys therefor are 
collected.” 

The plaintiff also proved by his own evidence, that he had 
procured the advertisements named in his several bills of par- 
ticulars, and that they amounted to the sums therein named, 
and that they were entitled tu the credits therein named, and 
that the commission on the one bill was twenty-five per cent., 
and the other fifteen per cent. as therein named, and that the 
bill on which he charged twenty-five per cent., was made bee 
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tween January 24th and March 10th, 1870, that he had never 
waived commission in any case, had great difficulty in collect- 
ing his pay, went time and again and could not get it. This 
was all of the evidence given or offered on the part of the 
plaintiff. 

The book-keeper of the defendant was examined on the 
part of the defendant, whose evidence tended to prove, that 
it was always understood by plaintiff, that his commission was 
not due until the pay for the advertisement was collected, that 
when plaintiff applied for money, his habit was to look at the 
books, and see what had been collected, and if no advertise- 
ment had been collected that no payment was made, that plain- 
tiff never objected to this course; that this was the general 
rule, but that he sometimes paid plaintiff some in advance of 
the collections; that there was nothing due plaintiff for com- 
mission, when the written contract was made in January 
1870 ; there was nothing due plaintiff for commission as none 
had been collected that was not paid for; that it was their 
custom on the first of each month to send out their accounts 
and try to collect. The witness testified that some of the 
amounts due for advertising which had been procured by 
plaintiff, had been collected since the commencement of this 
suit. 

At the close of the evidence, the defendant asked the court 
to give the following instruction or declaration of law. 

“The plaintiff is not entitled to a judgment for any collec- 
tions made since the institution of this suit before the Justice, 
and is not entitled to judgment for commissions upon any ad- 
vertisements not collected.” 

This instruction was refused by the court, and the defend- 
ant excepted. 

The principal question for consideration in this court is, as 
to whether under the evidence in this case, this instruction 
was properly refused by the court. It is insisted by the plain- 
tiff in this case, that his suit was not brought on the contract 
read in evidence, but was simply an action on an account to 
recover for the value of the services rendered, and that therefore 
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he was not bound to show that the defendants were liable to 
pay under the provisions of the contract. It is very true, that 
where work is done or services performed under a special con- 
tract, and the plaintiff has fully performed the contract on 
his part and nothing remains but a-duty on the part of the 
defendant to pay the price agreed on, the plaintiff is not in 
such case bound to sue on the written contract, but may use 
the common counts in assumpsit, but still when the contract 
is produced on the trial, the plaintiff will be reyuired to prove 
that he has performed the contract on his part, and that by 
virtue of the provisions of the contract, the defendant is re- 
quired to pay the price agreed on; if any fact, necessary to 
create a liability on the part of defendant to pay, is wanting, 
the plaintiff cannot recover. 

By the contract read in evidence in this case, the defendant 
agreed to pay plaintiff for soliciting advertisements, twenty- 
five per cent. of the price of the advertisements secured. The 
plaintiff was to be paid ten dollars per week, provided the ad- 
vertisements amounted to that sum in the week. The balance 
of the commission was to be paid to plaintiff, as the accounts 
for advertising were paid into the office of defendant, or to its 
agents, and that a settlement should be made of the accounts 
on the first of each month. It is further provided by the con- 
tract, that it shall take effect on the 24th day of January, 
1870, and that the old accounts under the fifteen per cent. 
commission, were to be settled as soon as the moneys therefor 
are collected. If a lawyer should bring a suit on this con- 
tract in a court of record where formal pleadings are re- 
quired, he would not expect to recover beyond ten dollars per 
week, unless he alleged in his petition either that defendants 
had collected money for the advertisements and refused to pay 
the plaintiff his commission thereon, or that it wrongfully 
failed or refused to collect accounts, which were on solvent 
persons, and could and would have been collected, but for the 
wrongful negligence of the defendant to do so, and even to 
collect the ten dollars per week it would have to be shown, 
that advertisements to that amount had been obtained during 
the week. 
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This suit having been brought before a Justice of the Peace 
where no formal pleadings are required, those facts must ap- 
pear from the evidence or he cannot recover, and this whetlier 
the action is founded on the contract in terms, or on an account 
for the work performed under the contract. The plaintiff as- 
sumes that the defendant has violated the contract, and there- 
fore he was no longer bound by its provisions. This is assum- 
ing a fuct which ought to have been tried in this case; wheth- 


= 
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er the defendant had violated the contract or not, was the per- 
tinent question in issue upon the trial. It is not necessary to 
say tliat no recovery could be had in this suit for amounts be- 
coming due after the commencement of the suit. There be- 
ing no evidence in the case to show that accounts were due 
froin solvent persons, and that defendant had wrongfully fail- 
ed to collect the same, or that accounts had been paid not set- 
tled for, it follows that the instruction asked by the defendant 
ouglit to have been given by the C.reuit Court. For the re- 
fusal of the court to give said instruction, and because the 
court rendered judgment for the plaintiff, the judgment ought 
to be reversed. 

The other Judges concurring, the judgment of the Circuit 
Court is reversed, and the cause remanded. 


Crry to use of Epwarp Fox, Respondent, vs. Emite L. Scuor- 
NEMANN, Appellant. 


1. St. Louis, City of —Charter—Ordinances—Sewers—Special taxes.—A special 
tax-bill was issued for the construction of a sewer in the City of St. Louis. The 
City charter then in force provided, that sewers should be of such dimensions 
as might be prescribed by ordinance, and might be changed, enlarged or ex- 
tended. The work was begun under a defective ordinance, but during its pro- 
gress another ordinance was passed curing the defect, and all the work was in 
confurmity with the latter ordinance ; Aeld, that the tax-bill was valid. 


Appeal from St. Louis Circuit Court. 
Krum & Patrick, for Appellant. 
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By section 2 of ordinance (No. 6626,) the City Engineer 
was empowered to construct said sewer with such matcrials 
and of such dimensions as he might deem requisite. By.sub- 
sequent ordinance (No. 6854,) the materials and dimen- 
sions of said certain sewer were specified by the City Council. 
Before the passage of the latter Ordinance said sewer was 
nearly completed, and was entirely completed in front of 
appellant’s property. Section 16 of Revised Charter of St. 
Louis, approved March 13, 1867, (Session Acts 1867, p. 75,) 
under which these ordinances were passed, provides that 
“such district sewer shall be of such dimensions as may be 
prescribed by ordinance.” The power of the City Council to 
prescribe dimensions and materials cannot be delegated to 
the City Engineer. (Ruggles vs. Collier, 43 Mo., 353; City of 
St. Louis vs. Clemens, 43 Mo., 395; Sheehan vs. Gleeson, 
46 Mo., 100.) 

The Council has no power to ratify an invalid City Ordi- 
nance by a subsequent Ordinance in a case like this. (Mayor 
etc. vs. Porter, 18 Md. 284; Matter of Buhler, 32 Barb 79; 
Ruggles vs. Collier, 43 Mo. 367; Brady vs. The Mayor N. 
Y., 20 N. Y. 312; Reilly vs. Phila., 60 Penn. St., 467 ; Grogan 
vs. City of San Francisco, 18 Cal., 590.) 

There is nothing retrospective in the language of the latter 
Ordinance, and it is not supplementary or additional to the 
first. 


F. & L. Gottschalk, for Respondent. 


The charter of 1867, (Sess. Acts 1867, p. 75, § 16), pro- 
vides, that the sewers shall be constructed of such di- 
mensions as may be prescribed by ordinance, and may be 
changed, enlarged or extended. Any defect in Ordinance 
6626 is eured by the contract, which contains a full specifica- 
tion, and by Ord. 6854, which the council passed before the 
assessment and before the sewer was completed. Nor was said 
Ordinance, 6626 void. It was good so far as it went. (Sheehan 
vs. Gleeson, 46 Mo., 100.) 

There is no time prescribed when the council shall pre- 














ST. LOUIS. 





City to use etc., v. Schoenemann, 








scribe the dimensions. They may do it during the progress 
of the work. 


Waener, Judge, delivered the opinion of the court. 


Plaintiff obtained judgment in the Court below on a special 
tax bill for the construction of a sewer, and the defense was 
that the work was done without authority. It seems that the 
work was commenced under and by virtue of an Ordinance 
that was palpably defective, but during its progress and before 
its completion a new Ordinance was passed, which was autho- 
rized by the Charter, and which cured the defect. 

It is now argued, that as at the commencement of the work 
there was no legal ordinance, it was impossible to impart 
vitality to the contract or undertaking by any subsequent 
enactment. But in reference to the facts of this case we do 
not think that the position is tenable. The Charter under 
which the proceeding was had, declared that sewers should 
be of such dimensions as might be prescribed by Ordinance, 
and might be changed, enlarged or extended. Hence it was 
competent at any time to change the original Ordinance, and 
prescribe the dimensions of the sewer. It is of no particular 
importance, that some of the work was done under the first 
Ordinance, as the whole contract was not completed and 
finished till after the adoption of the second Ordinance. It 
appears that the entire construction was in conformity with 
the terms of the latter. The law did not take effect as to 
part but extended to the entirety. This isnot like the case of 
Ruggles vs. Collier, (43 Mo., 353,) where the contract was 
made and the work executed throughout under a single ordi- 
nance that was wholly void. Nor is it analagous to The 
Mayor of Baltimore e¢ al. vs. Porter, (18 Mil., 2s4,) the 
strongest case cited by the appellant, where the City proceed- 
ed without any authority, and after all the rights of the parties 
were determined, and after suit brought, the City undertook 
by a subsequent Ordinance to confirm the void act. Here, 
although the authority was originally defective, a law curing 
the defect was passed in time, and ‘the work then progressed 
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and was completed under the valid act. Under the provisions 
of the Charter, the City exercised a power directly granted to 
it, and I van perceive in this record no sufficient cause to 
justify a reversal. 

Let the Judgment be aflirmed. The other Judges concur. 


Crry of Sr. Louis, Respondent, vs. Tuomas W. Suermps, Ap- 

pellant. 

1. Laws—Legislature—Power to alter or repeal—Municipal Corporations.— 
Legislatures can alter or repeal at will all acts affecting or giving power to 
municipal corporations, unless the language of the act is too clear to admit of 
a doubt that they parted with that power. 

2. Laws—Contracts, obligations of —Parties in interest— Third parties —If a law 
impairs the obligations of contracts, the persons injuriously affected thereby 
are the proper parties to apply to set it aside; third parties have no standing 
in court for such purposes. 


“Appeal from St. Louis Circuit Court. 
Spencer § Hatch, for Appellant. 


I. It does not belong to the complainant vicariously to en- 
force the contract of other persons or protect their rights. (Gil- 
man vs. City of Sheboygan, 2 Black, 513.) 

If. The burden of proof that the act in question is unconsti- 
tutional rests upon the complainant, and that proof must be so 
clear and convincing that not a doubt remains. (Fletcher vs. 
Peck, 6 Cranch., 87 ; 48 Mo. pp. 470 and 471.) 

III. All Legislative enactments containing a delegation of 
power to municipal corporations exist here “ bene placitum,” 
and are revocable at pleasure. (Debolt vs. Ohio Life Ins. & 
Trust Co., 1 Ohio State 568 ; East Hartford vs. Hartford Bridge 
Co., 10 Tow, 535.) 

IV. “The imposition, modification and removal of taxes, and 
exemption of property from such burdens, is an ordinary exer- 
cise of the power of State sovereignty. There is no pledge 
expressed or implied that this power should not thereafter be 
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exercised.” (Gilman vs. City of Sheboygan, 2 Black, 513.) The 
unlimited power of the State over municipal corporations is 
also fully considered in Kent’s 2 Com., pp., 305 and 306; 
Mechanics and Traders, Bank vs. Debolt, 1 Ohio State R., 
591; 2 Parson, Cont. p., 681. Dartmouth College vs. 
Woodward, 4 Wheaton, 697; 13 Mo., 400 ; 34 Mo., 546; Knoup 
vs. The Piqua Bank, 1 Ohio State R., 603.) 


MV. 4. Mortell, for Respondent. 


I. If the contract between the City and the purchasers of 
its harbor bonds when made, was valid by the laws of the 
State, its validity and obligations cannot be impaired by any 
subsequent legislative action or decision of its courts altering 
the construction of the law. (4 Wallace, 206; 16 Howard, 
432; 1 Dillon Cir. Ct. R., 528.) 

II. Where a State has authorized a municipal corporation to 
contract and exercise the power of local taxation to the extent 
necessary to meet its engagements, the power thus given can- 
not be withdrawn until the contract is satisfied. The State 
and corporations in such cases are equally bound. The power 
given becomes a trust which the State cannot annul and the 
corporation must execute. (Von Hoffman vs. City of Quincy? 
4 Wallace, 535; 1 Dillon Cir. Ct. Report, 526;2 Am. Law 
Register ;4 Wright, Pa., 348 ; 4 Peters, 514; 3 Howard, 133.) 

III. This act of 1872 repealing the wharfage tax, is an exer- 
cise of judicial power by the Legislature which the United 
States Constitution has expressly forbidden. (Cooley Constitu- 
tional Limitation, 87, 114, 392.) : 


McCarty, for Respondent. 


I There was an express agreement that this power of taxa- 
tion should not be withdrawn. The revenues of the wharf 
were pledged as security, and a security cannot at the same 
time be pledged and withdrawn. 

II. The City of St. Louis appears as a party to the contract 
that is impaired ; it is in the enforcement of that contract that 
this question arises. 

Til. Where a State has authorized a municipal corporation 
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to contract and to exercise the power of local taxation to the 
extent necessary to meet its engagements, the power thus 
given cannot be withdrawn until the contract is satisfied. (4 
Wallace, 534-5.) 


Waener, Judge, delivered the opinion of the court. 


The question presented for determination is the constitn- 
tionality of the act, approved March 28, 1872, prohibiting the 
collection of wharfage from steamboats, so far as the same ap- 
plies to the city of St. Louis. 

It seems that in 1865 (Sess. Acts 1865, p. 440,) the Legis- 
lature passed an act for the improvement of the harbor of the 
city. By the provisions of that act, the city was authorized, 
for maintaining and improving the wharf, to apply all the 
net receipts from wharfage, and all the money at that time in 
the Treasury to the credit of the wharf funds; also, for the 
same purpose to borrow $500,000 by an issue of bonds, run- 
ning for the term of twenty years, for the payment of the 
principal and interest of which the revenues of the wharf were 
to be pledged ; and the City Council was further authorized, 
in its diseretion, to levy a harbor tax of not exceeding one. 
tenth of one per cent. upon all property made taxable by law 
for State purposes within the limits of the city, the proceeds 
of which tax was to be held sacred for the purpose of paying 
the principal and interest of the wharf and harbor debt. 

In pursuance of this authority, the City Council passed an 
ordinance directing the Mayor and Comptroller to sell the 
bonds, wherein they pledge the faith and credit of the city for 
the payment of the principal and interest, and the revenue de- 
rived from wharfage is likewise pledged for the same purpose- 

By the act of 1872, all acts which in any manner authorized 
a municipal corporation to collect a wharfage or tonnage tax 
were repealed. 

The court below held the act unconstitutional, as impairing 
the obligations of a contract, and gave judgment for the plain- 
tiff, who sued the defendant for refusing to pay wharfage. 

As this case now stands, it is difficult to*perceive how any 
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question as to the constitutionality of the law can be raised. 
In the passage of the law it cannot be pretended, that the 
State made a direct and irrevocable contract with the city. 
The city possesses no power which is not delegated by the 
severeign authority of the State. The State, in the enactment 
of the law, granted to the city a privilege, but it did not 
divest itself of the power of repealing or withholding that 
privilege at pleasure. The city can only raise money and ap- 
ply it to a particular purpose by virtue of delegated authority, 
and. the same authority that grants the power’ may alter the 
law and divert it to a different object. 

“In the case of the State ex re/., The Police Commissioners, 
ete., vs. The St. Louis County Court (34 Mo., 546), it was held 
that the acts of the Legislature providing the objects for 
which county funds can be gppropriated, are at all times sub- 
ject to repeal or alteration, so as to appropriate the funds in a 
manner or to objects different from those before provided ; 
and that, while the Legislature cannot take from the county 
its property, it has full power to direct the mode in which the 
property shall be used. If this proposition is conceded as to 
property already possessed by a corporation or minor sub- 
division of the State, it is certainly stronger when applied to 
a case where nothingis reduced to possession and only exists 
in the future. 

Gilman vs. The city of Sheboygan (2 Black, 510,) is a case 
very nearly parallel with the one at bar. There the Legisla- 
ture of Wisconsin passed an act, authorizing the city of She- 
boygan to borrow money upon the credit of the city, to be 
invested in the capital stock of a railroad company. The act 
further provided, that the city should annually levy a tax upon 
all taxable property of the city, sufficient, in addition to the 
dividends upon the shares of its stock in the company, to pay 
the interest upon the bonds. 

Under the act in question, the city made loans and issued 
its bonds therefor. Subsequently, an act was passed by the 
Legislature providing that thereafter all taxes levied by the 
Common Council of the city, for the payment of principal or 
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interest of any bonds issued to aid in the construction of the 
railroad, should be levied on the real estate of the city exclu- 
sively. It was contended there as here, that the act exempt- 
ing personal property from levy and taxation, was an impuair- 
ment of the contract with those who owned the bonds, and 
was therefore void. The bondholders, however, were not par- 
ties to the suit nor did they complain. But the Supreme 
Court of the United States, through Mr. Justice Swayne, who 
delivered their unanimous opinion, disconntenanced this as- 
sumption and held otherwise in the following emphatic lan- 
guage. “The act of 1854 authorized the borrowing of money, 
the issuing of bonds, and the levying of a tax upon all the 
property in the city for the purposes specified. The imposi- 
tion, modification and removal of taxes and the exemption of 
property from such burdens, is an ordinary exercise of the 
power of State sovereignty. There is no pledge, express or 
implied, that this power should not thereafter be exercised. 

“Admitting that the State could enter into such an engage- 
ment, there is no evidence that it did. This fact should never 
be assumed unless the language used be too clear to admit of 
doubt. 

“If the agreement existed, the complainant is not in a posi- 
tion to make the question. There is no allegation that the tax 
levied is inSufficient. We hear of no complaint from the 
bondholders. They are not before us. It does not belong to 
the complainant, vicariously to enforce their contract and pro- 
tect their rights.” 

So in this case, if we admit that the State could enter into 
an engagement which it could not lawfully repeal, still the 
‘ase does not show that such was clearly the intention. 

It is true the act authorizes the city to pledge and appro- 
priate the revenues of the wharf for the payment of the princi- 
pal and interest on the bonds, but this amounts toa legislative 
direction only, and is not conclusive that the Legislature in- 
tended to tie up its hands and take away the power of repeal. 

In the next clause different language is used, and it is de- 
elared, that the tax levied upon all property made taxable by 
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law for State purposes, within the city, shall be held sacred 
for the purpose of paying the debt and interest. This shows 
that the revenue, accruing under this general power of taxa- 
tion, was to be used for the purposes specified, and no other, 
It does not appear from the record that the revenue, arising 
from the tax imposed on all the taxable property, is insuffi. 
cient to meet the liabilities incurred. The bondholders are 
not before us. They make no complaint. They are not pre- 
senting any claim that their security is impaired, and the 
plaintiff cannot complain for them and attempt to enforce 
their contract or protect their rights, when they have not seen 
proper to do so. The repeal of the law may have worked in- 
justice, but we cannot interfere on that account, but were the, 
bondholders here asking for a protection of their rights, and 
showing that the collection of their debts were impaired, a 
different case would be presented. 

The case of Von Hoffman vs. City of Quincy (4 Wall., 535) 
is not in opposition to these views. There the proceeding 
was instituted by the bondholders themselves, and it appeared 
that the repeal of the law not only lessened their security, 
but it amounted to a direct denial of all remedy. The city of 
Quincy issued the bonds under the provisions of several acts, 
by which it was authorized to collect a special annual tax up- 
on the property, real and personal, therein, sufiftient to pay 
the annual interest upon any bonds thereafter issued for rail- 
road purposes. The city failed to pay the coupons held by 
Von Hoffman for a long time after they became due, and he 
brought suit and obtained judgment upon them. An execu- 
tion was issued, and returned unsatisfied. The city neglected 
and refused to levy the requisite tax to satisfy the execution, 
and he prayed for a mandamus to compel the city and its offi- 
cers to pay over the amount of its judgment, and if the money 
was not in their hands, to levy a special tax as required by the 
acts of the Legislature before referred to. To the writ the 
city filed a return, pleading a subsequent act of the Legislature 
restricting.the city from levying taxes beyond a certain pre- 
scribed amount, and stating that the limit had been exhausted, 
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and that no money remained in the Treasury which could be 
applied to the relator’s demand, and that it was prohibited 
from making any additional levy. 

Under these circumstances the Court awarded a peremptory 
writ and held that a subsequently passed statute which re- 
peals or restricts the power of taxation previously given, in so 
far as it affects bonds bought and held when the repealed law 
was in force, was a nullity, and that it was the duty of the 
corporation to impose and collect the tax in all respects as if 
the second statute had not been passed. 

‘In that case, it will be observed, the second statute took 
away all the rights of the bondholders to have any satisfaction 
whatever. The contract was left in full force, but the remedy 
was eutirely withdrawn. It was equivalent to giving them a 
mere shadow and withholding the substance. They had no 
other fund to look to, and when that was taken away their 
claim might as well have been annihilated. 

But in the present case there is another fund sacredly 
pledged for the payment of the principal and interest of the 
bonds, which has not been touched or interfered with, and for 
aught we know, it is entirely adequate to satisfy the indebted- 


ness. Should this, however, turn out otherwise, and the fund — 


remaining prove insufficient, then the bond-holders, at their 
own instance and upon their own application, might have 
the same remedy that was pursued in Von Hoffman’s case. 
But the question is not before us, and of course no decision is 
given. For these reasons I think the judgment should be re- 
versed. The other Judges concur. 


Sr. Ferprvanp Lorerro Acapemy, Respondent, vs. CHARLES 
Boss, Appellant. 


1. Infant —Sustenance—Stepfather—Liability—In loco parentis.—Merely by vir- 
tue of his marriage a man is not bound to provide for the children of his wife by 
a former husband, but if he holds them out to the world as members of his own 
family, he stands in loco parentis to them, and incurs the same liability with 
respect to them, that he is under to his own children. 
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Appeal from St. Louis Circuit Court, 
Lackland, Martin and Lackland, for Appellant. 


In the absence of special statutes to the contrary, the father 
in law is not obliged to maintain his step-children. (Schou- 
ler’s Domestic Relations, 321 ; Commonwealth vs. Hamilton, 
6 Mass., 273; Freto vs. Brown, 4 Mass., 675; Worcester vs. 
Marchant, 14 Pick., 510; Tubb vs. Harrison, 4 T. R., 118; 2 
Kent Com., 192; Freto vs. Brown, 4 Mass., and in addition 
to the cases above cited, see the case of Gay vs. Ballou, 
4 Wend., 403.) . 

The defendant never assumed any control over the step- 
daughter at all, and did not stand in doco parentis. 


Bakewell §& Farish, for Respondent. 


If a man marry a widow, he is not bound to maintain her 
children, unless he holds them out to the world as part of his 
family, in which case he is liable. (Schouler’s Domestic Re. 
lations, 77; Stone vs. Carr, 3 Espinasse, 1; Cooper vs. Mar- 
tin, 4 East., 75.) 

Ewine, Judge, delivered the opinion of the court. 


This was an action to recover a sum of money, which is 
claimed to be due for board and tuition furnished by plaintiff 
to one Adaline Frazier, the daughter of the defendant’s wife. 
The defendant admits in his answer, that his said step-daugh- 
ter Adaline was a pupil at said Academy for some time, but 
denies that he placed her there, or authorized any one to do 
so, and denies any indebtedness whatever. 

The testimony tended to prove, that the daughter was at 
the Academy from March, 1866, to June 1867, as a pupil, 
that her mother was married to defendant when Adaline was 
about twelve years old, and that she lived in defendant’s fam- 
ily with her mother, as a member of the family, from that 
time until her marriage; that she was occasionally at home 
during her pupilage at the Academy ; that she inherited some 
money from her father’s estate, which was received by her 
mother after her marriage with defendant ; that the Superior 
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of the Academy was informed by Adaline’s mother, when she 
placed her at school, that she would receive said inheritance 
from her father’s estate, out of which it was intended to pay 
for her tuition; that a part of the tuition bill was paid by her 
mother; that defendant was not consulted in reference to 
the education of his step-daughter, and took no control of it. 

The court refused to give the following instructions asked 
by the defendant. 

1, That if at the time Adaline was placed at the Academy, 
the contract between the Academy and her mother was, that 
the latter should receive board and tuition, and all necessaries 
at said institution, and that the same were to be paid for out 
of moneys coming to said Adaline from the estate of her 
father, the verdict should be for the defendant. 

2. That if the said Adaline was the step-daughter of the 
defendant, he is not liable, unless he held the said Adaline out 
to the plaintiff as a member of his family at the time the con- 
tract was made. . 

3. That if the services set out in the petition were render- 
ed at the request of the mother of said Adaline, and not at 
the request of the defendant, they will find for the defend- 
ant. 

The court refused to give these instructions, and gave the 
following, namely : 

“If the jury believe from the evidence, that Ada Frazier, 
the daughter of the defendant’s wife, was » member of his 
family, and by him held out to the world as such: that defend- 
ant knew that she was placed at the school of plaintiff, and made 
no opposition thereto, that her education there and its ex- 
pense were such as were reasonably suited to the means and 
social position of the defendant, that the services were render- 
ed and the charge reasonable, they will find for plaintiff such 
amount as they shall find from the evidence to be still un- 
paid.” 

The only questions in this case arise upon the instructions 
given and refused. The first instruction asked by the defend- 
ant was properly refused, because it was not warranted by the 
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evidence. There was no evidence of an AGREEMENT between 
defendant’s wife and the plaintiff, that the tuition and board 
of Adaline were to be paid for out of the moneys coming to 
her from the estate of her father, or that she was taken into 
the Academy on the faith of any assurance of payment from 
that source. But if the daughter had a fund or an estate of 
her own, whether it could have been subjected to the payment 
of the debt does not and could not arise in this case; this is 
an action at law, and the question is, whether after his mar- 
riage with the mother, defendant assumed such a relation to 
the daughter as to create a degal liability to the plaintiff for 
the necessaries furnished her. If he did, the law implies a 
promise to pay for them, if the facts supposed in the instruc- 
tions are true; and the averment of the petition, that they 
were furnished at defendant’s request, is sustained by proof 
of such liability, without an express promise of payment or 
an express contract to that effect before the step-daughter en- 
tered the Academy. The propositions submitted in the other 
instructions, are involved substantially in that given for the 
plaintiff, and they will be considered together. 

There is some conflict between the earlier English decisions 
on this subject ; some of them affirming and others denying 
any liability of the step-father for the education and mainte- 
nance of the children of his wife by a former husband ; while 
the former are not quite agreed as to the grounds and princi- 
ples upon which it rests. The doctrine on the subject however, 
seems to be well settled, upon the anthority of subsequent 
cases in England, as well as the decisions of the courts of this 
country. There is no obligation on the part of the step-father 
to provide for the children of his wife by a former husband, 
by virtue merely of his marriage with their mother. He may 
refuse to provide for them, and could not be compelled to do 
so. The liability in such cases depends upon the relation 
he chooses to assume in reference to them. If he holds them 
out to the world as members of his family, he stands zn doco 
parentis, and incurs the same liability with respect to them, 
that he is under to his own children. And the presumption 
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in such case is,that they deal with each other as parent and child, 
not as master and servant. ‘This relation being established, 
the reciprocal rights, duties and obligations pertaining to it 
arise between them, the same as if he were their natural 
father. 

In Stone vs. Carr, 3 Espinasse, 1, Lord Kenyon referring to 
eases which were supposed to establish a different doctrine, 
says there is no doubt if a man marry a woman having chil- 
dren by a former husband, he might refuse to provide for 
them, and could not be required to do it; but if he did not 
refuse to entertain them, and took the children into his fam- 
ily, he thereby stood in the place of a parent as to them, and 
having gone abroad and left them in the care of his wife, he 
should be held bound by her contracts made for their mainte- 
nance and education. And he adds; had their father died in- 
solvent, it would not alter the case. 

In Cooper vs. Martin, 4 East., 75, which was an action by 
the step-fatlrer against the step-son for expenses of his main- 
tenance during his minority, which he promised to pay after 
he became of age, Lord Ellenborough, C. J., while holding 
that there was a good consideration for the promise, and that 
the action was maintainable, says in alluding to the case of 
Stone vs. Carr, supra, that however the case might be as be- 
tween father-in-law and child, yet as to third persons the step- 
father was bound by the acts of his wife in providing for the 
children, whom he held out to the world as part of his family, 
that the step-father would have been liable to the tradesmen 
who supplied the children with necessaries by his wife’s or- 
ders, while they were living with him as part of his family. 
A quasi parental relation may be established, and one may 
stand in loco parentis to another, and thus become responsi- 

ble for the maintenance and education of step-children on the 
principle, that the child is held out to the world as part of 
his family. (Schouler’s Domestic Relations, 321.) 

To the same effect are the cases of Williams vs. Hutch- 
inson, 3 Comstock, 412, 321, and Brush vs. Blanchard, i8 IIL, 
46. See also Lantz vs. Frey, 14 Penn. St., 201. The ques- 
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tion, in the form in which it is presented in the case at bar, 
has not heretofore been passed upon by this court that I am 
aware of. 

Judgment affirmed. The other Judges concur. 


James Ciemens, Jr., Appellant, vs. Toomas A. Drypen, ef 
al., Respondents. 


Willi vs. Dryden, ante, p. 319 affirmed. 
Appeal from St. Louis Circuit Court. 


W. B. Thompson and Cline, Jamison § Day, for Ap- 
pellants. 


Dryden § Dryden for Respondents. 
Waener, Judge, delivered the opinion of the court. 


This case is not distinguishable from the case of Willi vs. 
Dryden, ef al., decided at the present term. In conformity 
with the principles there laid down, the judgment mnst be re. 
versed and the cause remanded. The other judges concur. 
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ConravE Serset, Respondent, vs. Ferpinanp Sremon, Appel- 

lant. 

1. Mechanics Lien—Judgment—Removal of buildings—Action for Prevention— 
St. Louis County.—If the owner of property in the County of St. Louis pre- 
vents the purchaser of a building thereon, under a judgment on a mechanic’s 
lien, from removing the building, his proper remedy is an action for damages 
against the owner of the property. 


Appeal from St. Louis Circuit Court. 
Slayback § Haeussler, for Appellant. 


If plaintiff has any rights by the sale, it is a legal title, and 
if so he must come into a court of law for relief. 


Edward C. Kehr, for Respondent, cited: Deters vs. Ren- 
ick, 37 Mo., 599; Otley vs. Haviland, 36 Miss., 19; Raymond 
vs. Ewing, 26 Ill., 343; North Presbyterian Church vs. Jevne, 
3% Ill., 214; Whitenack vs. Noe, 3 Stockton, 321; Newark 
L. & C. Co. vs. Morrison, 2 Beasly, 133. 

The court may grant any relief consistent with the case 
made, and the allegations of the petition. (Northeraft vs. 
Martin, 28 Mo., 469; Easley vs. Prewitt, 37 Mo. 361.) 


Vortss, Judge, delivered the opinion of the court. 


This suit was brought in the St. Lonis Circuit Court by 
Seibel, the plaintiff, a purchaser under a judgment to enforce 
a mechanic’s lien, against the owner of the lands upon which 
the erection or improvements were made, to recover the value 
of the improvement made, or to otherwise enforce his rights. 
The petition filed by plaintiff is as follows: 

“Plaintiff states that by deed dated the 16th day of No- 
vember, 1863, and recorded in the Recorder’s office of St. 
Louis County, Theobald Eckerle became the owner in fee of 
a lot or parcel of land in the city and County of St. Louis, 
and State of Missouri, hereinafter specifically described, that 
on the same day said Eckerle and wife, by deed bearing that 
date, conveyed said real estate to D. Robert Barclay in trust 
to secure to Elihu H. Shepard or order the payment of cer- 
tain promissory notes in said deed described, that among oth- 
er things in said deed of trust contained it was provided, that 
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if said notes should be paid according to their tenor or effect, 
then said deed should be void, but that if default were made 
in the payment thereof, then said deed should remain in 
force, and the said Barclay might proceed to sell said property 
in manner as said deed directs, and deliver to the purchaser 
thereof a deed in fee simple of the property sold. 

“Plaintiff states, that said Eckerle entered into possession of 
said premises about the time of his said purchase, and there- 
after continued in the possession and actual occupancy there- 
of, until about the 3lst day of May, 1871. That whilst 
so in possession of said premises as the owner thereof, said 
Eckerle caused a certain building 43 feet in length by 34 feet 
in width, and about 26 feet deep, constructed of rock and 
brick, and intended for an ice house, to be erected on said 
premises, that he commenced work on said building on or 
about the Ist day of October, 1870, and finished the same on 
or about the 8th day of January, 1871, and that between said 
dates, and at his instance and request, Andreas Uhri, Conrad 
Seibel, Theodore Bloess, Henry Hilsdorf and Clemence Knup- 
fer, each contracting severally with said Eckerle, did work and 
labor upon, and furnished materials for said building, that 
their respective demands for the work done and the materials 
so furnished remaining unpaid, they did each on or about 
the 28th day of January, 1871, file and perfect in the Clerk’s 
office of the Circuit Court of St. Louis County, a lien upon 
the above described property, in accordance with the statute 
in such case made and provided. 

“Plaintiff states, that on the 3rd day of February, 1871, the 
said Andreas Uhri, Conrad Seibel, Theodore Bloess, Henry J. 
Hilsdorf and Clemence Knupfer, did each institute suits upon 
his said demand and lien in the Cireuit Court of St. Lonis 
County against the said Eckerle, and the property hereinafter 
described, and that in said several suits such proceedings were 
thereafter had in said Circuit Court, that on the 18th day of 
May, 1871, said several plaintiffs recovered judgments against 
said Eckerle for the amount of their respective demands and 
costs, with special judgment and execution upon their said 
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lien against the premises, hereinafter described, that said sev- 
eral judgments remained in full force, not in anywise vacated 
or reversed, and that on the 5th day of August, 1871, an exe- 
cution in conformity therewith was issued on each of said 
judgments from the Clerk’s office of the Circuit Court of St. 
Louis County, directed to the sheriff of said: County, and re- 
turnable to the October term, 1871, of said court, that under 
and by virtue of said several executions, said sheriff, not being 
able to find any other property belonging to said Eckerle, did 
levy upon and seize the property charged with said several 
liens and in said executions described as follows, to-wit: A 
certain building 43 feet in length by 34 feet in width and 
about 26 feet deep, constructed of rock and brick, and intended 
for an ice house, and the ground whereon the same is situated, 
being the following described lot or parcel of land in the city 
and County of St. Louis, and State of Missouri, to-wit: Being 
a lot of land situated in block numbered sixty-five of the St. 
Louis Commons, commencing at a stone ten feet south of the 
north line of said block, and twenty-five feet eastwardly from 
the west line of said block, thence running eastwardly paral- 
lel with the north line of said block one hundred and seventy. 
five teet, thence southwardly along Capital Avenue, on a line 
parallel with the west line of said block six hundred feet and 
seven inches, thence westwardly along Magazine street, in a 
line parallel with the north line of said block one hundred 
and seventy-five feet to a strip of ground twenty feet wide, to 
be used as an alley, thence northwardly parallel with the west 
line of said block and twenty feet eastwardly from it six hun- 
dred feet and ten inches to the place of beginning, being block 
No. 1,665 of the city of St. Louis, and having advertised the 
same according to law, said sheriff did on the 2nd day of Sep- 
tember, 1871, expose said premises for sale, and the plaintiff 
being the highest and best bidder therefor, said property was 
sold to him by said sheriff, who, on the same day, executed 
and delivered to the plaintiff a deed for the same, which is 
herewith shown to the court. 

“And plaintiff states that previous to the date last aforesaid, 
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to-wit: on the 31st day of May, 1871, the real estate herein 
before described, was exposed to sale under the deed of trust 
of November 16th, 1863, herein before recited, with the an- 
nouncement.that it was sold subject to all mechanic’s liens and 
all taxes on the same, and that at said sale the defendant, Fer- 
dinand Siemeir, became the purchaser thereof, subject to such 
liens and taxes; that he immediately thereafter entered into 
possession of said premises, including said ice house, and on 
the 13th day of September, 1871, was, and now is in posses- 
sion of said building. 

“Plaintiff says he is advised that the several liens hereinbe- 
fore recited attach to the building known as the ice house, here- 
in before described, in preference to the prior lien of the deed of 
trust first herein recited, and under which the defendant 
Simeon derives title to said real estate, if any he have, and 
that by reason of the several facts aforesaid plaintiff, on said 
2nd day of September, 1871, became and now is the owner 
of said building, and entitled to remove the same, that on the 
14th day of September, 1871, he demanded of the defendant 
permission to enter said premises for the purpose of removing 
said building, and demanded of him possession of said build- 
ing, with a view to remove the same, but that defendant then 
refused and still refuses to permit him so to enter upon said 
premises or into said building to remove the latter, but that 
said defendant Siemon has converted and appropriated said 
building to his own use. 

“Plaintiff states, that said building is, and on said 13th day 
of September, 1871, was, of the value of three thousand dol- 
lars, that the monthly rents and profits thereof are fifty dollars. 

“Plaintiff states that on the 25th day of Juiy, 1871, the de- 
fendant Siemon and Auguste, his wife, executed and delivered 
their certain deed of date aforesaid, and recorded in the Re- 
corder’s office of St. Lonis County, in book 435, page 292, by 
which they conveyed the real estate hereinbefore described 
to the defendant, Haeussler, in trust, to secure to the defend- 
ants, Leonard Benecke, Adolph Bush, and Morris Lippman, 
the payment of certain notes in said deed mentioned, and the 
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defendants Haeussler, Benecke, Bush and Lippman now 
claim an interest on said premises by virtue of said deed.” 

The plaintiff then prays for a judgment for three thousand 
dollars, the value of the ice house, with interest thereon, or 
that the court ascertain the value of the building and adjudge 
and decree the same to plaintiff with interest, &c., and to ad- 
judge and decree a sale of the real estate described with the 
buildings and improvements thereon, and that said premises be 
sold, and of the proceeds, that plaintiff be paid the value of 
the building, and the remainder paid to defendants according 
to their respective rights, &e. 

The defendant Siemon demurred to this petition, because 
it did not state facts sufficient to constitute a cause of action. 
Because from the showing in the petition, plaintiff had no 
other remedy in law than by an action for the claim and de- 
livery of the materials in said ice house, or an action at law 
against the defendant for the conversion of the materials of 
which it is composed. That plaintiff could only have a right 
to remove the house in a reasonable time, &c. 

The other defendants filed a separate demurrer which it is 
not necessary to set out. 

The demurrers were sustained at Special Term, and plain- 
tiffs failing to amend or further plead, final judgment was 
rendered against him, from which he appealed to the General 
Term of said court. Afterwards at the General Term of said 
court, the judgment of the Special Term was in all things re- 
versed and the cause remanded ; from this last judgment the 
defendants appealed to this court. 

There was some controversy in the argument of this case, 
whether the action was an ordinary action at law, or was a pe- 
tition in the nature of a bill in equity, addressed to the court 
as a court of chancery. 

It was contended by the plaintiff, that although in the 
prayer of the petition he prayed alternately both for legal and 
equitable relief, that the prayer did not determine the nature 
of the action, but that the court would look at the body of 
the petition, and from that determine its nature and give the 
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appropriate relief. Testing the petition in this case by this 
rule, it is essentially an equity proceeding, the whole bill be- 
ing framed with a view to equitable relief. 

This being the case, if it is shown in the bill by the facts 
charged and relied on, that the plaintiff has a plain and ade- 
quate remedy at law, then his bill in equity must fail, not- 
withstanding he may as one part of the prayer in his petition 
ask for a judgment at law, for as we have before stated, it is 
the body of the petition and not the prayer, that determines 
its character. 

The plaintiff howerer insists, that the facts stated in his pe- 
tition entitle him to equitable relief, and we are referred to 
the cases of Andry vs. Guyol, ef al., 13 La., 8,and Raymond 
vs. Ewing, ef al., 26 Ill., 329. The first named case was 
brought by a mortgagee to sell the mortgaged premises, and 
one Miller intervened, and claimed that he had a special lien 
on the proceeds of sale for an amount due him for lumber and 
materials furnished to the defendant or mortgagor, for build- 
ing a house on the land, which was sold by the Sheriff upon 
foreclosure of the mortgage. It was held by the court, that 
inasmuch as the house had been sold by the mortgagee upon 
which Miller’s lien attached, that he had a right to intervene 
and receive a part of the proceeds of the sale. The other 
case was a case of Ewing et al., who filed a bill to enjoin the 
sale of certain premises, upon which they had a mortgage, un- 
der a prior decree of the same court under a proceeding to 
enforce a mechanic’s lien. The charge in the bill is, that the 
lien of the plaintiff's mortgage is prior in point of time, and 
a superior lien to that of Miller. The court held in that case, 
as Ewing & Co. were not parties to the lien suit, they were 
not bound by the decree, and might contest it by the mode 
adopted. And the court further expressed the opinion, that 
as the court had possession of the case for the purpose of 
granting the injunction, it should have gone on and settled 
the rights of the parties. “The deed of trust constituted a 
first lien upon the premises and improvements thereon at the 
time the trust deed was recorded, but the statute gives the 
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mechanic and material men, liens paramount to the trust deed 
upon the improvements made by them upon the premises, and 
the court should have ascertained the value of these improve- 
ments as compared with the whole value of the premises, and 
given to the petitioners in the lien suit their due proportion 
of the proceeds of the premises according to the provisions 
of the statute.” It will be observed, that this last case is very 
different from the one under consideration. There the court 
enjoined the sale under the mechanics’ lien, so as to settle the 
rights of two contending liens on the premises before any sale 
was made, so that each party should get their proper propor- 
tion of the proceeds of the property. The court would not 
permit a sale to go on, and the proceeds to be disposed of, un- 
til the rights of the parties to the proceeds were fixed, and in 
this way to prevent a sacrifice of the property, and a cloud 
being placed on the title. In the case we are considering, the 
mischief is done, if mischief it is, a sale has taken place both 
under the deed of trust and under the mechanics’ lien, the pro- 
ceeds of each sale have been disposed of, there are no equities 
to settle; at least there are none if the plaintiffs bill be true, 
and it is not denied. The defendant, who purchased under 
the deed of trust, not having been made a party to the suits 
to foreclose the mechanics’ liens, might contest the regularity 
or fairness of the judgments rendered therein, but until he 
does so, the judgments are not void, but are presumed to be 
binding, at least in the present attitude of this case—the de- 
murrer admitting the allegations in the petition,—the judg- 
ments under which plaintiff purchased, are taken to be bind- 
ing. (Schaffer vs. Lohman, eé al., 34 Mo., 68.) 

The 3rd section of our statute concerning Mechanics’ liens 
provides, that, “The lien for the things aforesaid or work, 
shall attach to the buildings, erections or improvements for 
which they were furnished, or the work was done, in prefer- 
ence to any prior lien or incumbrance or mortgage upon the land 
upon which said buildings, erections, improvements or ma- 
chinery have been erected or put; and any person enforcing 
such lien may have such building, erection or improvement 
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sold under execution, and the purchaser thereof may remove 
the same within a reasonable time thereafter.” 

This act it will be seen, is very different from the act of 
1856, regulating Mechanics’ liens in St. Louis County, under 
which last named act the case of Bridwell vs. Clark, 39 Mo., 
170, referred to by defendant, was decided ; that act is now 
repealed, and the section above quoted is now the only law 
applicable to such case. If then the plaintiff, by virtue of 
his purchase at execution sale acquired any right, it was the 
right to remove the building upon which the mechanics’ lien 
attached. If the defendant Siemon, wrongfully prevented 
him from removing the house, his remedy would be an action 
to recover damges for the wrongful act of defendant. 

The court at Special Term therefore properly sustained the 
demurrers of the defendant, and rendered judgment thereon. 

The judgment of the General Term, reversing the judg- 
ment of the Special Term and remanding the cause, ought to 
be reversed. 

The other Judges concurring, the judgment of the General 
Term is reversed. 








J. J. Parties, Respondent, vs. James M. Franotsovs, ef. ai., 
Appellants. 

1. Trusts and trust funds—Bank deposits—Consent of —cestui que trust—Trans- 
fer of certificates of deposit.—A. owing B. money on collections, made a spe- 
cial deposit of that amount in a bank, subject to his own order which he in- 
tended for B. Held, by the consent of B. to this action, the money became 
his, and after the indorsement of the certificate of deposit to him, his title 
thereto became complete at law. 


Appeal from St. Louis Circuit Court. 
Krum § Patrick, for Appellants. 


Lee and Adams, for Respondent. 
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Apvams, Judge, delivered the opinion of the court. 


Ira Stansberry, Sen., collected for plaintiff some bills of ex- 
change, and after payment of certain amounts, out of the pro- 
ceeds, there was left in his hands a balance of $388, to the cred- 
it of plaintiff. Stansberry took cf his own money consisting 
of United States Treasury notes, the sum of $388, and put 
the same in an envelope, and had it sealed up with his name 
indorsed thereon, and made a special deposit of this package 
with the defendants, who were bankers, and who received this 
package on special deposit, and gave Stansberry a certiticate 
of deposit, which specified that it was to be delivered to Stans- 
berry or to his order on demand. 

The said Stansberry indorsed the certificate, ordering the 
package to be delivered to the plaintiff. The plaintiff de- 
manded the package, and the defendants refused to deliver it 
to him, and he brought this action for the recovery of the 
same, or its value. 

On the trial, Stansberry testified to the effect, that he made 
the special deposit as a trust fund for the plaintiff, and trans- 
ferred it to him as, and for the balance of the money he had 
collected for him. 

The defendants set up as a defense, that Stansberry after 
making this special deposit, and before the same was assigned 
to plaintiff, had made a general assignment of all his proper- 
ty for the benefit of his creditors, and that this package pass- 
ed to the assignee, by virtue of the assignment. The assign- 
ment was read in evidence, and this package was not referred 
to in terms, or by implication. His stock of goods, &c., in a 
certain store was covered by the assignment, but not the pack- 
age in question. 

The facts of this case clearly indicated, that the plaintiff 
was the real owner of the package, and that the special depos- 
it was made for him as a trust fund by Stansberry. 

After giving his assent to this disposition of a debt that was 
due him, the money so deposited in trust became his proper- 
ty, and the transfer of the certificate of deposit to him, made 


his title complete at law. 
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The defendants had no right to detain this deposit. The 
only question in the case was, whether the plaintiff was the 
owner of the package, and all the instructions asked by the 
defendants raising other questions, were properly refused. I 
see no error in the records. 

Let the judgment be affirmed, Judge Wagner absent. The 
other Judges concur. 





°o 


Wiruam Brotuers, Respondent, vs. Miro 8. Carrrer, ef al., 
Appellants. 

1. Servants—Negligence of co-servants—Master, liability of —The master is not 
liable for injuries received by a servant, caused by the negligence of a co-ser- 
vant, unless the latter is not possessed of the ordinary skill and capacity for 
the business intrusted to him, and unless his employment is attributable to 
the want of ordinary care on the part of the master. 

2. Master—Delegation of his authority—Injury to servant.—When a Master 
delegates to a superintendent the power toemploy and discharge servants and 
to provide and remove material, which duties adhere to him as master, he there 
by makes himself liable for any injuries sustained by his servants, caused by 
the lack of care or negligence of such superintendent. 


Appeal from St. Louis Circuit Court. 


Lackland, Martin & Lackland, and Dryden §& Dryden, 
for Appellants. 


I. The plaintiff could judge of the sufficiency of the braces, 
and other timbers, as well as the defendants. In such cases 
the master is not liable. (Williams vs. Clough, 3 H. & N. 
259; Dynen vs. Leach, 26 Law Journal, [N. 8.] Exch., 221; 
Wright vs. N. Y. Cent. R. R., 23 N. Y., 566; Hayden vs. 
Smithville Manuf’g Co., 29 Conn., 548; Griffith vs. Gidlow, 
3 Hurlst, & Norm., 648 ; Devitt vs. Pac. R. R., 50 Mo., 302; 
Warner vs. Erie R. R. Co., 89 N. Y., 470; Ormond vs. Hol- 
land, El. B. & El., 100.) 

II. The evidence showed that the failure to supply was the 
act or omission either of Graham or Logan. They were fellow 
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servants with plaintiff. The doctrine claimed by plaintiff's 
counsel, that a superintendent, such as Graham, is a “repre- 
sentative,” or ‘alter ego”’ of the master, is not well founded. 
(Wilson vs. Merry, 1 Scotch & Div., Appeals 326; Feltham 
vs. England, 2 Queen’s B., 32; Gallaher vs. Piper, 16 C. B. 
[N. S.] 680, and note to same; Searle vs. Lindsay, 11 C. B. 
[N. S8.] 430; Wigmore vs. Jay, 5 Exch., 354; Albro vs, 
Awagam Can. Co., 6 Cush., 75; Wright vs. New York Cent. 
R. R., 25 N. Y., 562; Warner vs. Erie R. R. Co., 39 N. Y. 
470; Faulkner vs. Erie R. R., 49 Barb. 324; McDermott vs. 
Pacific R. R., 30 Mo. 115; Caldwell vs. Brown, 53 Pa. St., 453.) 

ILI. The duty of finding, selecting, and furnishing the mate- 
rials necessary for a work, is one which the master must very 
often entrust to his servants. He cannot give personal atten- 
tion to that part of the business, any more than he can to the 
details of the application of the material furnished. He can 
no more foresee and prevent the neglect of his servants in 
furnishing than he can their neglect in applying. The fellow 
servant can foresee such neglect as well as the master, and 
takes the risk of it. (Wright vs. N. Y. Cent. R. R., 25 N. Y, 
572; Gallaher vs. Piper, 16 C. B. (N. 8.) 680; Warner vs. 
Erie R. R. Co., 39 N. ¥., 470; Priestly vs. Fowler, 3 M. & 
Wa 3) 


Steward § Wieting, for Respondent. 


The master cannot evade his responsibility by delegating to 
another the power to employ and discharge servants and to 
provide suitable materials. (Shearman & Redfield, on Negli 
gence § 102; Gibson vs. Pacific R. R., 46 Mo., 163; Harper 
& Indianapolis R. R., 47 Mo., 567; 45 Ill., 201; 52 Ill., 183 ; 
22 Ala., 294.) 

- Waever, Judge, delivered the opinion of the court. 


This was an action for damages received by the plaintiff 
while in the employ of defendants in the construction of a 
bridge across the Aux Vasse river, in the County of Callaway, 
Missouri, for the Fulton and Jefferson Branch of the Louisi. 
ana and Missouri Railroad. The material averment in the 
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petition is, that while plaintiff was at work on the bridge, 
one span fell, and plaintiff was precipitated a distance of 
seventy-three feet upon the rock and debris beneath, and was 
thereby seriously injured. 

The cause of the falling of this span of the bridge is alleged 
to have been the insufficiency in amount and quality of the 
bracings and false work used in the construction of the span, 
that defendants failed to furnish proper and sufficient material 
for the erection of said structure, and because of the removal 
by defendants of supports and bracings, which had been fur- 
nished for this purpose, to make the structure safe and secure 
during its construction; and that defendants well knew of 
the insecure condition of the structure and of the deficiency 
and insufficiency of the materials furnished for the same and 
of the dangerous condition of the structure, and that in conse- 
quence of defendants’ negligence and recklessness in and about 
the premises, plaintiff was injured, &. 

The plaintiff gave evidence strongly tending to prove his 
averments. 

It appears that the defendants did not personally have 
charge of the work, and what they knew of its character and 
condition was from being about it occasionally during its pro- 
gress. 

They did not attend personally to the purchase and collec- 
tion of materials, or to directing the construction. The former 
duties were committed to the superintendent Graham, and 
the latter to the foreman Logan. 

The Jury rendered a verdict for the plaintiff, and as there 
was ample evidence to support it, of course this Court will 
not interfere, unless they were misled by wrong instructions. 

The instructions given for both parties taken together fairly 
presented the law, and the second instruction given for the 
plaintiff is the only one that is seriously complained of here. 
That instruction is, as follows: “If the Jury find from the 
evidence that one John Graham was the Superintendent for 
defendants of the work on the bridge in question, and as such 
had entire control and charge thereof with power to employ 
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and discharge hands, and to provide and remove material, and 
that said Graham was the representative of defendants in the 
construction of said bridge, and that plaintiff was subject to 
his orders and directions, then the Jury are instructed that 
said Graham was not a fellow servant with the plaintiff, and 
that his acts and conduct in connection with said bridge were 
and are the acts and conduct of defendants so far as this case 
is concerned.” 

The other instructions essentially lay down the law as it 
was declared by this Court in the case of Gibson vs. Pacifie 
Railroad Oo. (46 Mo., 163,) that where injuries to a servant 
were owing to improper or defective machinery or appliances 
used in the prosecution of the work,—the condition of which 
by reasonable and ordinary care and prudence the master 
might know,—and not to the lack of care and prudence in the 
servant, the master would be liable. That the legal implica- 
tion was, that the employer would adopt suitable instruments 
and means with which to carry on his business, and if he 
failed to do so he was guilty of a breach of duty under his 
contract, for the consequences of which in justice and sound 
reason he would be responsible. 

In that case we also held, affirming the cases of McDermott 
vs. Pacifie R. R. Co., (80 Mo., 1153) and Rohback vs. Pacifie 
R. R. Co., (43 Mo., 187;) that where injuries to servants or 
workmen happen through the negligence, misfeasance or mis- 
conduct of a fellow servant, no action therefor can be main- 
tained against the master, unless the fellow servant is not 
possessed of the ordinary skill and capacity in the business in- 
trusted to him, and unless his employment is attributable to 
the want of ordinary care on the part of the master. 

The question then is, if Graham was defendants’ Superin- 
tendent and had entire control of the work, with power to em- 
ploy or discharge hands and to provide and remove material, 
whether he was a fellow servant within the meaning of the 
term. Ifa workman or servant is to work in conjunction 
with others, he must know that the carelessness of one of his 
fellow-servants may be productive of injury to himself, and he 
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must know that neither care or diligence by the master can 
prevent the want of due care and caution on the part of his 
fellow-servants. The servant on entering upon the employ- 
ment is supposed to know and assume this risk. But does he 
risk the carelessness and negligence of those placed over him, 
in the selection of suitable materials, machinery and the ap- 
pliances incident to the employment ? 

He acts in subordination. His simple duty is obedience. 
He has no means or opportunity of knowing, whether the 
articles furnished are safe, and has to rely on the judgment of 
his superiors. 

If the master in person superintends the work,then there is no 
controversy or dispute asto where the responsibility belongs. 

If the master deputes the superintending control of the 
work, with the power to employ and discharge hands and 
purchase and remove materials, to an agent, then the master 
acts through the agent and the agent becomes the master. The 
duties are the duties of the master, and he cannot evade the 
responsibilities which are incident and cling to them by their 
delegation to another. When the master appoints some other 
person to perform these duties, then the appointee represents 
the master, and though in their performance he may be and is a 
servant to the master, yet in those respects he is not a co-ser- 
vant, a co-laborer, a co-employee, in the common acceptation 
of those terms. 

He is an agent and stands instead of the principal, and is 
not a fellow-servant within the meaning of the rule as applied 
to laborers and workmen. His acts are the acts of a master 
and superior, and the servants are bound to use whatever 
materials, machinery, apparatus or appliances he may see 
fit to provide for them. This question was carefully con- 
sidered in the case of Harper vs. Indianapolis & St. Louis R. 
R. Co., (47 Mo., 567,) and decided in accordance with the 
doctrines above announced. In any view which I am able to 
take of the subject, I think that the instruction was right, 
and that the Judgment should be affirmed. 

The other Judges concur, except Judge Sherwood who is 
absent. 
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Henry J. Moorr, Respondent, vs. Tur Bank or Commerce, 
Appellant. 

1. Alienation of property—By-law of bank prohibiting—Restraint of trade.— 
The right of alienation is an incident of property, and a by-law of a bank 
prohibiting the alienation of stock therein, or putting restrictions thereon, is 
void, as being in restraint of trade. 

2. Estoppel—Bank stock, loan on—Officer of bank, representations of.—An 
officer of a bank informed a party applying to the bank, that he might safely loan 
money on a pledge of their stock, to the owner of it, taking the stock as 
pledge: Held, that the bank was, after the loan was made, estopped to forfeit 
the stock for alleged dues. 


Appeal from St. Louis Circuit Court. 
A. M. Gardner, for Appellant. 


The corporation had the right under its charter to prescribe 
the mode and form of the transfer of its stock, and unless that 
mode and form were complied with, or offered to be complied 
with, the company could not be held liable for a refusal to 
transfer. (Marlborough Manufacturing Co. vs. Smith, 2 
Conn., 578 ; Northrup vs. Newton & Bridgeport Turnpike 
Co.,3 Conn., 544; The Oxford Turnpike Co. vs. Bunnel, 6 
Conn., 552; Sargent vs. Essex R. R. Co., 9 Pick., 204.) 

There was no official act done, or record made, of the al- 
leged transaction between plaintiff and McClellan, by which 
the corporation could be informed of its character, or by which 
they could be supposed to be bound for all future time. 


W. S. Pope, for Respondent, cited: 20 Mo., 382; 48 Mo. 
136; Mechanics’ Bank vs. Merchants’ Bank, 45 Mo., 5138; 
Union Bank vs. Laird, 2 Wheaton 390; Bank of Utica vs. Smal- 
ley, 2 Cow. 770; Sargent vs. Franklin Ins. Co., 8 Pick, 90; 
Quiner vs. Marblehead, Soc. Insurance Co., 10 Mass., 476; 
Angel & Ames on Corporations, §§ 567 and note 1, 569; 
Tuttle vs. Walton, 1 Kelley, (Ga.) 43; Nesmith vs. Bank of 
Washington, 6 Pick., 327; Bank of Attica vs. Manufacturers 
and Traders’ Bank, 20 N. Y., 501 ; 2 Kent, Com., 11 Ed. 358 
n. d.; 5 Barr, (Penn.) 345 ; 20 Wendell, 91; 11 Barb (N. 
Y.) 550; 10 Peters., 596, 612; 3 Howard, 483 ; 2 Kent Com., 
634 ; 3 Bos. & Pull. 496 ; Bates vs. N. Y. Insurance Co., 3 
John, Cases, 238, 
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Plaintiff took the stock in pledge on the recommendation 
of defendant. 


Apams, Judge, delivered the opinion of the court. 


The defendant is a corporation created by an act of the 
Missouri Legislature of the 14th of February, 1857, under the 
corporate name of “The St. Louis Building and Savings’ As- 
sociation,” and by a subsequent act of the Legislature its name 
was changed to “The Bank of Commerce.” 

In December 1860, Josiah G. McClellan was the owner of 
six shares of the stock of this Company, and applied to the 
plaintiff fora loan of $700, and proposed to pledge this stock 
as security for the loan. The plaintiff before he would make 
the loan called upon the defendant to ascertain how this stock 
stood, and whether it was incumbered, and whether he might 
safely loan his money on the stock. 

The officer in charge of the bank assured him that the stock 
was free from incumbrance, and that he might safely take 
it as security for the contemplated loan. Acting on this assur- 
ance the plaintiff loaned McClellan $700, and took his note at 
four months, and took a transfer of the stock to a trustee to se- 
eure the loan, with power to sell the stock for payment of the 
debt, and afterwards extended the time four months longer on 
the note, still holding the stock as security for the payment of 
the note. McClellan failed to pay his note at maturity, and 
the trustee under the power of sale sold the stock, and the 
plaintiff bought it at $600, and entered a credit for the amount 
of sale on the note. The plaintiff offered to pay all assess- 
ments on the stock, and after his purchase applied to the de- 
fendant to have the stock issued in his name, or transferred 
on the books of the Company tohim. The defendant refused 
to comply with the plaintiffs demand on the alleged ground 
that the stock was held, at the time he took it, for debts due 
from McClellan, and had been forfeited therefor under the by- 
laws of the Company. The plaintiff thereupon brought this 
suit for damages, alleging his ownership as aforesaid of the 
stock, and the wrongful conversion of same by the defendant, 
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and claimed damages for the value of the stock at the.time of 
the alleged conversion. 

The defendant’s charter authorized the transfer of stock in 
such manner as the Company might prescribe by its by-laws. 
The Company had made a by-law to the effect that the stock 
was personal property, and could only be transferred on the 
books of the Company. 

The points raised and discussed here are chiefly, whether the 
transfer to the plaintiff under the trust sale passed any right 
or title to the stock in question, and whether, under the facts 
of the case, the Company had the power to forfeit the stock 
for assessments or debts due from McClellan. 

1. The right of alienation is anincident of property, and a 
by-law prohibit‘g this right or imposing any restrictions on 
its exercise would be in restraint of trade and against public 
policy and therefor void. Whether the Legislature could au- 
thorize such restraint, is not involved in this record. and need 
not be passed on. The Company had the power, as a cumu- 
lative mode of transfer, to have it placed upon the books of 
the Company. But whether so entered or not, the title to 
the stock as between the former owner and the purchaser 
would pass by a sale or transfer by him or under his authority. 
(See the St. Louis Perpetual Insurance Company vs. Goodfel- 
low, 9 Mo., 149 ; The Chouteau Spring Company vs. Harris, 
20 Mo., 382.) 

2. The facts of this case regarding the pledge of the stock 
to plaintiff, constitute an estoppel zm pais against the defend- 
ant’s right to forfeit the stock for unpaid dues from McClellan. 
The officer in charge of the Company’s business assured the 
plaintiff, that the stock was unincumbered, and that he might 
with safety take itin pledge to secure a loan of his money to 
McClellan ; upon the faith of this assurance the plaintiff 
acted and made the loan. After thus inducing the plaintiff to 
part with his money, it would be a fraud on him to suffer the 
defendant to forfeit the stock for alleged dues. Whether the 
admission thus made by the agent of the Company was true 
or false, is not open for inquiry; as the plaintiff acted on it in 
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good faith, it must stand as an estoppel, which determines the 
rights of these parties.” (See Taylor & Mason vs. Zepp, 14 
Mo., 482.) 

The court in this case refused all the instructions asked by 
both parties, and assumed to declare on its own motion the 
whole law as applicable to the case. 

The instructions as given by the court seem to have present- 
ed the case fairly, and in my judgment very favorably for the 
defendant on all the points made by the evidence, 

On the whole record the judgment appears to be for the 
right party. 

Judgment affirmed. Judge Sherwood absent, and the other 
Judges concur. 


Lovistana Nationat Bank or New Ortrans, Appellant, vs., 
THeropore LAveEtLte, e¢ al., Respondents. 

1. Common Carriers—Liability—Bills of lading—Goods not received—Third 
parties. —Thie owners of a boat are not rendered liable at the suit of a third 
party in consequence of a bill of lading having been issued for goods as 
shipped on board that boat by one apparently having authority therefor, to the 


consignor named in said bill of lading, who negotiated a bill of exchange drawn 


on the consignee to such third party, who purchases and has indorsed to him 
for value the bill of exchange on the faith and on the security of the bill of 
lading which is also transferred to him, without any knowledge or notice of 
Jack of authority on the part of him who signed the bill of lading, or that the 
goods recited in the bill of lading were never shipped. 


Appeal from St. Louis Circuit Court. 
Sharp & Broadhead, for Appellant. 


I. If Sinnoth and Adams were held out as agents to give bills 
of lading generally for the boat, and acted as such, and made the 
bill of lading, and plaintiffs purchased it innocently,—then 
although there were restrictions, in the instructions to them 
or in their authority, as between them and their principals, 
and they violated it; yet if plaintiff knew nothing of such 
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limitation or of its violation—he is not affected thereby.—The 
principals must account to plaintiff, gnd look to their agent 
for redress. (Story on Agency, § 126,-127 et seq.,) 

II. The defendants (by agent) having made, delivered and 
put in circulation, the bill of lading, it being purchased or 
advanced upon by an innocent third person, as to him they 
are concluded thereby, by their statement therein, that the 
goods had in fact been all shipped on board the vessel. 
(Dickerson vs. Seelye, 12 Barbour Sup. Ct. Reps., 99 ; How- 
ard vs. Tucker, 1 Barnwell & Ad., 712, &c.; Strong vs. 
Grand Trunk Railway Co., 6 American Law Register, (N. 8.) 
680-681, &c. ; Meyer vs. Peck, 28 N. Y., 590-597, &.; See pp. 
598-9; 1 Parsons on Maritime Law, 135-136-137, and note 
2 at p. 137.) 


Glover §& Shepley, for Respondents. 


If the master had signed this bill of lading, the property 
not being actually on board, no liability attaches to the 
owners, either to the consignee or to his assignee for value. 
(Goodrich vs. Norris, 1 Abbott Adm., 200; Mortell vs. Ship 
W. H. Rutan, Rose, Master ; Int. Rev. Record Vol. I, p. 125; 
Grant vs. Norway, 2 Eng. Law & Equity, 337; Schooner 
Freeman vs. Buckingham, 18 How. U.S&., 182; 1 Parson’s 
Marit. Law, 135 and n. 2; Herbbersty vs. Ward, 8 Exch., 330 ; 
Jessell vs. Bath, 2 Law Rep. (Exch.,) 267.) 

The agent has no higher authority than the master and cannot 
bind owners where goods are not on board. (Gessel vs. Barth, 
2 Law Rep. Exch., 267; per Chief Baron Kelley and Baron 
Bramwell.) 


Surerwoop, Judge, delivered the opinion of the court. 


Action in the St. Louis Cireuit Court, brought by the 
Louisiana National Bank against Theodore Laveille and others. 
The petition in substance states that defendants were the own- 
ers of the steamboat Mississippi, and common carriers, engaged 
as stich in carrying on said boat, property, merchandise, &c. 
between the port of New Orleans and that of St. Louis; that 
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the defendants had their officers, agents, and employees, en- 
gaged in their said business at New Orleans, &c.; that on the 
8th day of February, 1870, at said last mentioned port, and 
while said boat was at the same, defendants by their authorized 
agents executed and delivered to A. C. Wilbur & Co., a cer- 
tain bill of lading of that date, in which was acknowledged 
the shipment by said Wilbur & Co., on said boat of eighty- 
nine drums of caustic soda in good order and condition 
marked “L. N. & Co.,” consigned to the order of said Wil- 
bur & Co., that by said bill of lading it was also agreed, that 
said caustic soda should, dangers of navigation &c., excepted, 
be delivered in like good order to the consignee at St. Louis; 
that the said agents were duly authorized to execute and de- 
liver bills of lading at New Orleans in behalf of said defend- 
ants, and of the said boat; that thereupen said Wilbur & 
Co., with said bill of lading in their possession on the same 
day made their certain bill of exchange of that date at New 
Orleans directed to Lewis, Nanson & Co., at St. Louis, a mer- 
cantile firm at that place, and requested and ordered said 
drawees at ten days sight to pay to the order of said makers 
$2,400; that said Wilbur & Co., sold and transferred by writ- 
ten indorsement and assignment said bill of exchange and 
said bill of lading thereto attached, to plaintiff, who took and 
purchased the same on the faith and security of said bill of 
lading, and in due time caused said bill of exchange to be 
presented at St. Louis to said drawees for acceptance, which 
was refused; said bill of exchange was duly protested and 
notification thereof given to said Wilbur & Co., and after- 
wards, at the proper time, said bill of exchange was duly pre- 
sented to said drawees at St. Louis for payment, payment de- 
manded, payment refused, and protest made for such refusal, 
anddue notice given to Wilbur & Co.; that when the boat 
reached St. Louis plaintiff presented the bill of lading to said 
defendants and proper agents on said boat, demanded the de- 
livery of the cighty-nine drums of caustic soda, but defendant 
only delivered tive of said drums, and failed, and refused to 
deliver the residue; that said five drums were only worth 
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$146.27, that being the amount plaintiff received therefor, but 
that the eighty-four drums, which defendants failed and re- 
fused to deliver, were worth $2,456, that the same were not 
lost, nor their delivery to plaintiff prevented, by the danger, 
of navigation, &c., but only by the negligence and mismanage- 
ment of defendants their agents and employees ; that no part 
of the bill of exchange, except the sum for which the five 
drums of caustic sold, had ever been paid on the bill of ex- 
change ; that Wilbur & Co., had-become and were insolvent ; 
that by reason of the premises and of defendants refusal to 
deliver said eighty-four drums of caustic soda, and of the 
negligence and. mismanagement of defendants, their agents 
and employees, plaintiff was damagéd in the sum of $2,500, 
‘ for which judgment was asked, The bill of lading referred 
fo in the petition was signed, “per Sinnoth & Adams, agents- 
Jos. Cooper” 

The defendants answered, denying, that they had any agents 
in New Orleans or elsewhere, except the officers of the boat, 


denied the execution and delivery by themselves or agents of 


the bill of lading to Wilbur & Co., and that it was ever agreed 
that the eighty-nine drums of caustic soda should be delivered 
at St. Louis; averred they had no knowledge &c., as to the 
acts of Wilbur & Co., or of plaintiff, respecting the alleged 
bill of lading, and the alleged bill of exchange ; admitted the 
reception on their boat Mississippi, from Wilbur & Co., of five 
drums of caustic soda and their delivery to plaintiffs, but 
denied the reception on board the said boat of any more 
drums of caustic soda than the said five, which was the reason 
averred for the non-delivery of a greater number; denied that 
the eighty-four drums of caustic soda ever came on board the 
boat or into the custody of defendants their servants or agents, 
denied all mismanagement, negligence, liability, &e. 

A jury was impanelled to try the cause, and testimony was 
introduced tending to show that the bill of exchange men- 
tioned in plaintiffs petition was negotiated and purchased by 
the plaintiff from Wilbur & Co., through their broker, Fazened, 
in the usual course of business for full value and on the faith of 
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the hill of lading thereto attached ; that Sinnoth & Adams were 
the agents of the boat Mississippi at New Orleans at the time 
the bill of lading bears date, that only five drums of caustic 
soda of same marks destination and consignees as those men- 
tioned in plaintiffs petition ever were received on board the 
boat ; that Sinnoth & Adams had power to sign bills of lading 
for the steamer Mississippi on the production of dray receipts, 
z. e. receipts signed by the receiving clerk of the boat, ac- 






knowledgi Food s therein specttied ; that 
Jon a signed bills of 


lading for them, and had authority from that Jirm so to do, 
but only when dra tickets were produced ; but that he had 
no authority whatever To sigithe- “bill of lading question’; 
nor was there any evidence tending-te-show that fict, or that~ 
dray tickets were produced at the time of signing the bill of 
lading, nor that the eighty-four drums of caustic soda ever were 
received on board the boat. 

Plaintiff, after the above testimony was in, offered in evi- 
dence the bill of lading and the indorsement of Wilbur & Co., 
thereon, which on being objected to by defendants was exclud- 
ed by the Court, and plaintiff excepted. 

Plaintiff then asked several instructions, looking to a re- 
covery on the facts as proven, which instructions the Court 
refused to give, and plaintiff excepted. 

The Court at the instance of defendants gave such instruc- 
tions as precluded a verdict for plaintiff ; whereupon plaintiff 
excepted, took a non-suit with leave, &c., and after moving 
unsuccessfully to set aside the non-suit, and again excepting, 
this cause comes here by appeal. 

The decision in this case will be an answer to this question : 

Are the owners of a boat rendered liable at the suit of a 
third party, in consequence of a bill of lading having been is- 
sued for goods as shipped on board that boat by one apparent- 
ly having authority therefor to the consignor named in such 
bill of lading, who negotiates a bill of exchange drawn on 
the consignee to such third party, who purchases, and has in- 
dorsed to him for value the bill of exchange, on the faith and 
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on the security of the bill of lading, which is also transferred 
to him, without any knowledge or notice of lack of authority 
on the part of him, who signed the bill of lading, or that the 
goods recited in the bill of lading were never shipped ? 

A brief examination of the authorities cited by both appel- 
lant and respondents having any special reference to the point 
in hand will therefore be made. 

Justice Curtis in Schooner Freeman vs. Buckingham, ef al., 
18 How. (U. S.,) 182, says: 

“If the signer of a bill of lading was not the master of a 
vessel, no one would suppose the vessel bound ; and the rea- 
son is, because the bill is signed by one not in privity with 
the owner. But the same reason applies to a signature of a 
master made out of the course of hisemployment. The ¢aker 
assumes the risk not only of the genuineness of the signature 
and of the fact that the signer was master of the vessel, but 
also of the apparent authority of the master to issue the bill 
of lading. * * * But the master of a vessel has no more 
apparent unlimited authority to sign bills of lading, than he 
has to sign bills of sale of the ship. He has an apparent au- 
thority if the ship be a general one, to sign bills of lading for 
cargo actually shipped, and he has also authority to sign a 
bill of sale of the ship, when in ease of disaster his power of 
Sale arises. But the authority in each case arises out of, and 
depends upon a particular state of facts. 

It is not an unlimited authority in the one case more than 
in the other, and his act in either case does not bind the 
owner, even in favor of an tnnocent purchaser, if the 
facts upon which his power depended did not exist ; and it 
is incumbent on those, who are about to change their condi- 
tion upon the faith of his authority, to ascertain the exis- 
tence of all the facts upon which his authority depends.” 

To the same effect are Grant, e¢ al. vs. Norway, ef al., 2 Eng. 
Law and Eq., 837; Hubbersty, e¢ al. vs. Ward, 8 Exch., 330 ; 
Francis T. Montell, ef al., vs. The Schooner William H. Ru- 
tan, and Chas. C. Rose, her master ; (Reported in Intern. Rev. 
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Rec., Vol. I, p. 125.) Parsons, Mart. L., Vol. I, p. 135, and 
note 2. 

All these were cases where proceedings were instituted by 
third parties, (to whom the bills of lading had been assigned 
or who had made advances thereon for value on the faith and 
security of those bills,) against the vessel, as libellants, or 
against the owners for damages arising from the total or partial 
non-delivery of goods mentioned in the bills of lading. 

In Montell vs. The Schooner William H. Rutan, supra, (in 
which case are cited, 18 How. (U. S.,) 182; 19 do 82; 2 Eng. 
L. and Eq., 337; 29 Jb., 323,) it is said: 

“That a cardinal restriction which applies to this case is, 
that a master cannot subject a ship zz rem., much less his co- 
owners, toa responsibility for a safe carriage or delivery of 
cargo Nor AcruALLY laden on board of it for transportation, in 
the lawful employment of the vessel. This principle is too 
firmly rooted in the doctrines of commercial jurisprudence 
to be subject to question in this country or in England. 

“ That as the libellants prove by the testimony of the master 
himself, that he executed the bill of lading with knowledge 
that the wheat was not on board at the time, the bill of lading 
was nugatory and fraudulent as to the vessel and all her co- 
owners, except the master himself.” 

The case of Strong vs. G. T. R. W.Co.6 Am. L. Reg., 680 
was a suit between the owners of a vessel and an intermediate 
consignee to test the right to deduct the value of a “shortage” 
| in the cargo, and the point under discussion was only inci- 

dentally alluded to, and the allusion was therefore a mere obé- 
ter dictum. 

Dickerson vs. Seelye, 12 Barb., 99, was an action brought for 
freight by the plaintiff, who himself being the owner and 
master, had signed the bill of lading, and it was held that de- 
fendant, a purchaser in good faith of that bill, might on the 
trial, by way of diminishing the amount of plaintiffs re- 
covery, show that the amount of coal called for in the bill 
had not been delivered. 


Meyer vs. Peck, 28 N. Y., 





590, was the suit of the assignee 
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of a claim for freight against the shipper, and the point now 
being considered was not in the case, but merely received a 
passing notice. It seems also that the captain of the canal 
boat was its owner ; that the claim for freight was due fo him, 
and that he was the assignor of that claim. 

Howard, e¢ al. vs. Tucker, e¢ al., 1 Barnw. and Adolph, 
712, was only a contest between parties (one of whom was an 
assignee for value of a bill of lading, which recited that the 
freight had been paid,) respecting the right of defendants to 
retain money to reimburse themselves for money paid for that 
freight against the express directions of their principals, and 
when the bill of lading recited payment of the amount due 
for freight. 

It will thus be seen from the above cited authorities, that 
the interrogatory propounded at the outset must meet with a 
reply in the negative. 

It is a well settled maxim in Admiralty Jurisprudence, that 
“ Freight is the mother of wages,” and under the circumstan- 
ces detailed in evidence here, so far as charging the owners of 
the boat is concerned, the actual delivery of the goods on 
board occupies towards the bill of lading for those goods the 
same maternal relation. 

It would seem that there is an element of hardship in this 
case, but it is a hardship, which could readily have been avoid- 
ed had those precautionary measures and inquiries, (which the 
law enjoins upon those about to purchase these guasé negotia- 
ble instruments or bills of exchange secured thereby,) been 
pursued. 

For these reasons the action of the court below was un- 
doubtedly correct, and its judgment will be affirmed. 

Judge Wagner absent, the other Judges concur. 
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Witiram L. Huser, ef al., Respondents, vs. Grorat McQuvapr, 
Appellant. 
1. Evidence—Contracts in writing--Parol testimony affecting.—Parol testimony is 


inadmissible to vary the language of a written contract; no other words are 
to be added to it, or substituted in its stead. 


: Appeal from St. Louis Circuit Court. 


Stewart § Wieting, for Appellant, cited: Weston vs. 
Emes, 1 Taunton, 115; Wright vs. Smith, 16 Gray, 499. 

H. Barry, for Respondents, cited: McDonald vs. Longbot- 
tom, 1 Ellis & Ellis, 977; 1 Greenleaf Ev., §§ 285, 297. 


Ewrne, Judge, delivered the opinion of the court. 


This was anaction to recover a balance claimed to be due for 
ice sold and delivered by plaintiff to defendants. The answer 
admitted the delivery of the ice, and that the price had not 
been paid ; and it is further alleged, that a contract in writing 
was entered into between the parties to the suit, by which the 
plaintiffs were to deliver to the defendant a certain quantity 
of ice during the year 1870 at a stipulated price, and that 
plaintiffs failed to perform the contract on their part, by rea- 
son of which the defendant was damaged $1,000. Plaintiffs 
say in reply, that the contract referred to in the answer, al- 
though bearing date May 1, 1870, was actually entered into 
verbally on the 15th of April of that year, and before any ice 


was delivered, with the understanding that it was thereafter 
to be reduced to writing, and that defendant was to give se- 


curity for performance on his part; that they commenced the 
delivery of the ice on the 14th of April, and continued to so 
deliver it until they had fully complied with the contract, ex- 
cept as to a small quantity about which there is controversy 
here. 

The trial, which was by a jury, resulted ina verdict and 
judgment for the defendant for $140. This judgment was 
reversed at General Term, and the defendant brings the cause 
to this court by appeal. 

The only ruling of the court assigned for error is in refus- 
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ing the offer of plaintiff to show that the contract was made 
April 13th 1870, by parol, and that it was to be subsequently 
reduced to writing, and that ice was delivered until it was re- 
duced to writing. The contract was read in evidence, and 
bears date May 21, 1870. It provides substantially, that the 
plaintiffs, in consideration of a certain price therein named, 
were to deliver to the defendant daily for his trade, as he re- 
quired it, 200 tons of ice during the year 1870. This suit is 
for a balance claimed to be due for ice delivered in October 
and November. 

The evidence offered did not tend to show a different con- 
tract from that read in evidence, nor to contradict it. Its ef- 
fect was to show, that the agreement between the parties, of 
which the writing was the evidence, had been in fact made 
previously to the time the writing bears date. Its purpose 
was to prove the true date of the transaction, which according 
to an understanding then had, was to be reduced to writing 
afterwards, and that the plaintiff entered upon its perform- 
ance immediately thereafter, and continued the delivery of ice 
under it, until it was fully complied with. The defendant al- 
leged a breach of the contract in the failure of the plaintiffs 
to deliver. the quantity of ice called for by it. The rejected 
evidence tended to rebut the testimony given in support of 
the averment, and to prove performance on the part of the 
plaintiffs. The admission of this testimony would not have 
contravened the rule which forbids the contradiction or the 
varying of the terms of written instruments by oral evidence. 
The rule is directed only against the admission of any other 
evidence of the language employed by the parties in making 
the contract, than that which is furnished by the writing it- 
self—no other words are to be added to it, or substituted in 
itsstead. (1 Greenleaf Ev., § 277.) 

Judgment of the General Term, reversing the judgment at 
Special Term, is affirmed. The other Judges concur, except 
Judge Sherwood who is absent. 
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Ewine C. Kercuum &c., Respondent, vs. Tuk American 
Mercuants Unton Express Company, Appellant. 

. Common carriers--Liability—-Special contract-- Negligence.-A common carrier 
“‘' a special contract can limit his common law liability, but cannot exempt 
himself from the consequences of his own negligence. 

2. Common carriers — Breakage—Negligence — Prima facie case.—Proof of 
breakage of goods in the hands of the common carrier makes aprima facie case 
of negligence against him, and the burden of proof is thrown on him to show 
due care and vigilance. 


Appeal from St. Louis Circuit Court. 
Daniel Dillon, for Appellant. 


I. Under the special contract defendant was not a common 
carrier as to this glass, but a private carrier for hire and res- 
ponsible according to the terms of his contract. (Angell on 
Carriers, 54; Sunderland vs. Westcott, 2 Sweeny, [N. Y.,] 
260; Dorr vs. N. J.Steam Nay. Co., 11 N. Y., 485; Meyer 

s. Harnden’s Exp. Co., 24 How. Pr., 290; Moore vs. Evans, 
if 4 Barb., 529; French vs. Buff., N. Y. & E. R. h., 4 Keyes, 
119; Nelson vs. H. RR. KR, 48 N. Y., 498; N. J. Steam 
Nav. Co. vs. Mer. B’k., 6 How., [U. 8.) 3 382; York Co. vs 
Central R. R.3 3 Wall., 107; ; Farnham vs. C. & A. R. R., 55 
Pa. St., 53; Colton vs. C. & P. R. R., 67 Pa. St., 211 ; Squire 
vs. N. Y. 0. R. R., 98 Mass., 236 ; Groce vs. Adams, 100 Mass., 
505; Lawrence vs. N. Y. P. & B. R. R., 36 Conn., 63; W al- 
lace vs. Matthews, 39 Georgia, 617; Balt. & O. R. NR. vs. 
Rathbone, 1 West V., 87; The rae & O. Steam N. Co. vs. 
Shand, 3 Moore, abev Council cases 272, New Series.) 

If. A.common carrier receiving nhs under a special con- 
tract of this kind is liable for loss arising from his negligence 
only, and the burden of proof is on the owner to prove negli- 
gence. (Angell on Carriers, §§ 276, 473 ; Story on Bailments. 
573; 2 Greenleaf, Ev. § 218; Bankord vs. Balt. & O. R. 

34 Maryland, 197; Smith & M. vs. N.C. R. R., 64 North Car 

235; Sager vs. PLS. & P.R. KR, 31 Me., 25 28; Adams E xp. 
Co., vs. Loeb & B., T Bush [Ky.] 499; Moore vs. Evans, 14 
Barb., 524; French vs. BDL. N.Y. & E.R. RR. 4 Keyes, 119; 
N. J. S. Nav. Co., vs. Mer. B’k., 6 How., U. S., 384; Clarke 
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vs. Barnwell, 12 How., U. 8., 280; Trans. Co. vs. Downer, 
11 Wall., 129; Farnham vs. C. & A. R. —., 55 Pa. St., 53; 
Colton vs. C. & P. R. R., 67 Pa. St., 211; The Neptune, 6 
Blatchf., 193; The Cleveland, 1 Newhberry’s Ad. R., 221; 
ll. Cent.. R. R. vs. Morrison, 19 IJl., 1386; The Penin & O. 
S. N. Co. vs. Shand, 3 Moore. Privy Council, 272 New Series, 
1865.) 

William F. Causey, for Respondent. 

I. A common earrier cannot exempt himself from losses 
caused by a neglect of that degree of care which the law casts 
upon him in his character of bailee. (Levering: e¢ al. vs. 
Union Transportation Co., 42 Mo., 88; Wolff vs. The Ameri- 
can Express Co., 43 Mo., 421; Steele & Burgess vs. Town- 
send, 387 Ala. 247; Hill vs. Sturgeon & Rawlings, 28 Mo., 
323; Davidson vs. Graham, 2 Ohio St. R., 181; Graham & 
Co. vs. Davis & Co., 4 Ohio St. R., 8362; Michael vs. N. Y. 
Central R. R. Co., 30 New York, 564; School District in 
Midfield vs. Boston, Hartford & Erie R. R. Co., 102 Mass., 
552; Penn. R. R. Co., vs. Butler, 57 Penn., 335.) 

II. The law raises an absolute and conclusive presumption 
of negligence, whenever the loss oceurs-rom any other cause 
than the “Act of God or the Public Enemy.” (Wolf vs. The 
American Express Co., 43 Mo., 421. Also the Authorities 
above cited.) 

III. The Burden of Proof is on the defendant to show that 
the goods were not damaged by reason of any want of care, 
skill and diligence on the part of the defendant or its em- 
ployees. And further, where there is a special Contract 
limiting the carriers’ responsibility, the onuws of showing not 
only the cause of the loss was within the terms of the exception, 
but also that there was no negligence, rests upon defendant. 
(Steele & Burgess vs. Townsend, 37 Alabama,247 ; 2 Greenleat 
S$ 219, 222 ; (Before cited,) 42 Mo., 88 ; Whiteside vs. Russell, 


> adadnd § 


S Watts & Sergeant 44; Parsons Contracts Vol. I, Third 
Edition pp. 692-3-4-5 ; Caldwell vs. The N. Jersey Steam- 


boat Co., 47 N. Y. 282 Burnell vs. N. Y. Central R. R. Co. 
45 N. Y. 185.) 
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Ewrne, Judge, delivered the opinion of the court. 


The petition alleged, that the defendant on the 7th day of 
June, 1870, was a common carrier, carrying goods, ete., from 
New York to St. Louis, and that on that day plaintiff delivered 
tv defendant at the city of New York two boxes of plate glass 
to be safely and securely carried by defendant, asa common car- 
rier, from New York to St. Louis, and there safely and secure- 
ly delivered to plaintiff, for a reasonable reward, and that de- 
fendant not regarding its duty as a common earrier did not 
safely and securely carry the glass from New York to St. Louis, 
and did not safely and securely deliver it to plaintiff, but so 
negligently and carelessly acted in the premises, that by 
the negligence and carelessness and default of defendant the 
glass was broken to the damage of plaintiff, in $1500. 

The answer denied the material allegations of the petition, 
and set up a further defense, substantially as follows; that by 
the bill of lading given when the goods were delivered to de- 
fendant for carriage, it was ugreed between plaintiff and de- 
fendant that the glass was to be carried at owner's risk, and 
also, that by special contract executed by plaintiff and defend- 
ant at the same time, plaintiff for the consideration of one 
dollar and the further consideration, that defendant would 
earry the glass at usual tariff rates and without extra charge, 
released defendant for all loss or damage to the glass, while 
being carried from New York to St. Louis, and while in de- 
fendant’s possession or care, and agreed to indemnify defend- 
ant against any claim made by any consignee of the glass for 
g transported and in defendant’s 


t 


damage to the same while bein 
possession or charge. 

The replication denied the new matter set up in the answer. 

At the trial a jury was waived, and an agreed statement of 
facts filed, which stated that at the time the glass was deliver- 
ed to defendant in New York, plaintiff and defendant by their 
respective agents entered into and executed a special contract 
in reference to the carrying ef this glass, which contract was 
filed and made a part of the agreed-statement of facts ; and at 
the same time defendant delivered the plaintiff the bill of lad- 
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ing filed and made apart of the agreed statement of facts ; that 
the word “released ” on said bill of lading means, that it was 
given and accepted by plaintiff subject to the terms of said con- 
tract: that the bulk of said boxes rendered it necessary, that 
they should be shipped in an open car, and they were trans- 
ported in such cars; thatthe glass was transported from New 
York to East St. Louis by the usual and customary route, and 
and by the usual and customary means for transporting such 
freight, and was delivered to plaintiff at St. Louis oy the 22nd 
day of June, 1870, and that plaintiff at the time the glass was 
delivered to him receipted for the same in good order as appear- 
ed by his receipts, which were filed and made a part of the 
ageed statement of facts, the legal effect of which was to be 
determined by the court ; that defendant is usually engaged in 
the business of acommon earrier and so is in this instance, un- 
less stripped of that character by said contract and bill of Jad- 
ing. Then followed this clause in the agreed statement of facts ; 
“In reference to all points not covered by the agreed statement 
of facts, either party is at liberty to introduce evidence at the 
hearing of this cause.” 

The special contract alluded to states in substance, that in 
consideration of one doilar and that defendant would carry 
the glass at the usual tariff rates and without extra charge, 
that plaintiff released the defendant for all loss or damage to 
the glass, while being carried from New York to St. Louis and 
while in defendant’s possession, and plaintiff agreed to indemni- 
fy and save harmless the defendant from all claims made by 
any consignee of said glass for loss or damage to the same 
while in defendant’s possession or charge; the bill of lading 
stated that all glass was carried at owner’s risk; the receipts 
given by the plaintiff for glass, when he received it from de- 
fendant in St. Louis state that plaintiff received the glass from 
defendant in good order. 

At the trial plaintiff offered evidence to prove that the glass 
was broken when received by plaintiff from defendant ; defend- 
ant objected to this evidence, on the ground that the point in 
reference to the condition of the glass when delivered by defen- 
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dant to plaintiff was covered by the agreed statement of facts, 
and consequently not open for further evidence ; the court ad- 
mitted the evidence, and defendant duly excepted ; the evidence 
showed, that one box of glass was broken, when it was deliver- 
ed to plaintiff; that there was an indentation in the box, such 
as would be caused by coming in contact with some sharp 
corner or object, and that the glass was shivered in all direc- 
tions from that point. 

Defendayt then proved, that the glass was loaded on defend- 
ant’s wagons at East St. Louis, and carried thence to plaintiff's 
store with the greatest care and diligence, and that plaintiff 
himself took charge of the unloading of it from defendant’s 
wagons. 

At the close of the evidence defendant asked an instruction, 
that upon the pleadings and evidence plaintiff could not re- 
cover, Which instruction in the court gave, and plaintiff ex- 
cepted. 

The court at special term gave judgment in favor of defend- 
ant ; from this judgment an appeal was taken to general term, 
where the judgment of special term was reversed, and the 
cause remanded, and from this judgment defendant appealed 
to this-court. 

1. [tis insisted by the appellant, that any evidence as to 
condition of the glass, when delivered to plaintiff at St. Louis, 
was inadmissible under the agreed statement of facts. The 
agreement contained a stipulation which says: ‘ In reference 
to all points not covered by the agreed statement of facts, 
either party is at liberty to introduce evidence at the hearing 
of the causes. ” 

It was also agreed, that the legal effect of the receipts, among 
other papers, should be determined by the court. The receipts 
showing prima facie that the glass was in good order, when 
delivered to plaintiff, the agreement to submit the case for de- 
cision upon the facts would have been a vain and useless thing, 
unless evidence was admissible to show the actual condition of 
the goods. This was the “ point” as to which, either party 
was at liberty to introduce evidence and which was not ** cov- 
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ered” by the agreed statement. As the plaintiff admitted 
that it was received in good order as appeared by the receipts, 
why have the courts to pass upon théir legal effect, if no other 
testimony was admissible on this point? 

2. It is urged that as the petition alleged a cause of action 
against the defendant as a common carrier on a general con- 
tract of affreightment, the evidence proved a special contract, 
which was at variance. The parties agreed to submit to the 
court the legal effect of this special contract with other exhibits. 
There is, it is true, no reference to this contract in the petition. 
The answer however traverses all the allegations of the peti- 
tion, and sets out the contract ; plaintiff replies denying that 
they entered into any such contract. After the issues were 
thus made up the parties agreed in effect, that the court might 
pass upon the contract the same as it might have done had the 
contract been referred to by plaintiff in his petition, (if indeed 
this was necessary) and read without objection at the trial. 
The agreement obviously means, that the court should deter- 
mine the legal effect of the instrument for all the purposes of a 
trial of the case upon its merits. The question was, whether 
the special contract discharged the defendant as acommon car- 
rier from liability for loss or injury to the goods, or only limit- 
ed or qualified it, and if so, to what extent. 

3. It is well settled, that a common carrier may limit his 
common law liability by a special contract with the shipper. 
And it is equally well settled, that such special contract cannot 
be pleaded by the carrier as an exemption from liability for 
any loss or damage resulting from his own negligence. | The 
only remaining question then is as to the burden of’ proof. 
The bill of lading in the case at bar contained a stipulation, 
that “glass (among other things therein mentioned) will be 
taken only at owner’s risk.” The special freight contract con- 
tained a stipulation to the effect that the defendant and the 
railroad connected therewith “are released from liability for 
breakage of all kinds of glass,” &e. 

Proof of injury to the goods by breakage nevertheless made 
out a prima facte case of negligence against the defendant, 
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and the onws was on it to show the exercise of due care and 
vigilance on its part to prevent the injury. 

The question was expressly decided in the cases of Levering, 
et al., vs. The Union Transportation Co., 42 Mo., 88, and Wolff 
vs. The American Express Co., 43 Mo., 421. See also, Steele 
& Burgess vs. Townsend, 87 Ala., 247; Baker vs. Bronson, 9 
Richardson, L., 201; Davidson vs. Graham, 2 Ohio St., 151; 
Graham & Co. vs. Davis & Co., 4 Ohio St., 363. 

Judgment at general term aflirmed. The other Judges(except 
Judge Wagner who is absent) concur. 





Sratre Or Missovrt, to use of Green F. Rusy, Respondent, 

vs, Frox Lates, e¢ al., Appellants. 

1, Estoppel— Declarations of owner.—A. did blacksmithing for B. and procured 
a judgment against B. for the same, part of which was for shoeing a horse, 
which B.’s son brought to his shop to be shod, telling A. that the horse belong- 
ed to his father. Theconstable under this judgment levied on this horse. The 
son sued the constable on his bond for levying on the horse, claiming it as his 
own. Held, that the son was not estopped from denying his former assertion. 


Appeal from St. Louis Circuit Court. 
T. J. Cornelius, for Appellants. 
Green F. Ruby having induced Mueller to part with his 


g 
lien on the mare for work and materials furnished in shoeing 
her, by his own declarations that the mare was the property of 
Thomas P. Ruby, was estopped from setting up his claim to 
the mare as against said Mueller or the constable who levied 
on the mare under executions for such work and materials, in 
favor of said Mueller, and against said Thomas P. Ruby. 
(Dezell vs. Odell, 3 Hill, 219; Newman vs. Hook, 37 Mo., 
207; Rice vs. Bruce, Admr., 49 Mo., 312; Taylor vs. Zepp, 
14 Mo., 482.) 
Saml. NW. Tolliday, for Respondent. 


This is nota case of estoppel. (McDermott vs. Barnum, 
19 Mo., 204; Newman vs. Hook, 37 Mo., 207.) 
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Apams, Judge, delivered the opinion of the court. 


This was an action on the official bond of the defendant 
Laies, as constable, for levying two executions in favor of Dan- 
iel Mueller, against Thomas P. Ruby on a bay mare belong- 
ng to Green F. Ruby, for whose use this suit was brought. 

“The only material issue presented by the pleadings was 
whether the mare in dispute belonged to Thomas P. Ruby or 
to Green F. Ruby. Upon the trial each party gave evidence 
conducing to prove the issues on his part. Among other evi- 
dence given by the defendants was a declaration made by 
Green F. Ruby to the effect that the mare belonged to Thom- 
as P. Ruby. 

Green F. Ruby was a son of Thomas P. Ruby, and lived 
with him in 1867, and prior to that time and subseqnently. 
In 1867 the proof shows that the father, Thomas P. Ruby, 
gave this mare to his son. The evidence also shows, that 
Daniel Mueller, the plaintiff in the executions, was a black- 
smith, and that he had worked for Thomas P. Ruby in shoe- 
ing his horses, &c., and kept an account against him for his 
work; that whilst this account was running, Green F. Ruby 
took this mare to Mueller to be shod, and after she was shod 
he told Mueller that the mare belonged to his father, Thomas 
P. Ruby, and to charge the shoeing to his account, which 
Mueller did, and this item formed one of the items in the ac- 
count, constituting the judgment upon which one of the exe- 
cutions issued which was levied upon the mare. This is about 
the substance of the testimony. 

After the close of the testimony the defendant asked this 
instruction, which was refused by the court. 

“Tf the jury find that Green F. Ruby caused credit to be 
given to Thomas P. Ruby for work and materials furnished on 
the bay mare, by asserting said mare to be the property of 
said Thomas P. Ruby, then he is estopped as against said cred- 
itor, or the officer levying said execution in said creditor’s fa- 
vor, from setting up his title (if any), and the jury shall find 
for the defendants.” 

The refusal of this instruction is the main point relied on 
by the appellants for reversal of this judgment. 
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It is contended that the facts of this case create an estoppel 
and this instruction is based upon that idea. 

3ut when we examine the proof, we find none of the essen- 
tial elements of an estoppel. There was no credit given to 
Thomas P. Ruby on the mare in question. Nothing of the 
kind was asked by Mueller. Green F. Ruby simply told him 
that the mare belonged to Thomas P. Ruby, and to charge 
the shoeing to him, which he did. The declaration of Green 
F. Ruby turns out to be false, but what did Mueller lose or 
gain by the falsehood. If Green F. Ruby had told Mueller 
he might take a trust deed on the mare from Thomas P. Ruby, 
to secure his debt, and he had done so, this would have created 
an estoppel, and no proof to the contrary would have been 
allowed. Or if Green F. Ruby’s right of recovery depended 
apon whether his father had been properly charged with the 
shoeing of the mare, he would be estopped from disputing it, 
because it had been made at his request, and this request had 
been acted on. 

The declarations of Green F. Ruby to the effect, that the 
mare belonged to his father, was not so acted on as to create 
an estoppel, and to prevent him from preving his own owner- 
ship of the mare. 

Mueller did not part with any lien or interest that he had 
in the mare, which he is prevented from asserting. He does 
not pretend to have any such lien, or interest growing out of 
the declaration in question. 

There seems to be no light in which the facts of this case 
can be viewed so as to warrant the refused instruction. 

The judgment in my opinion, is for the right party. Let it 
be affirmed. Judge Sherwood absent. The other Judges con- 
cur. 
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Samcrt D. Porter, Appellant, vs. Isaac Jones, Respond- 

ent. 

1 Bills of exchange and promissory notes—Consideration—Appointment of an 
administrator—Publie policy.—A promissory note, whereof the consideration 
is an agreement to procure a responsible party and have him appointed admin- 
istrator of an estate, is void as against public policy. 

Appeal from St. Louis Circuit Court. 

John W. Noble, for Appellant. 

The question as to who is entitled to the opening and close 
of the case, is matter within the discretion of the court trying 
the cause. (Leete vs. Ins. Co., 7th Eng. Law & Eq. R., 578. 
Wade vs. Scott, 7 Mo., 509; Tibeau vs. Tibeau, 22 Mo., 
77; Reichard vs. Manhattan, 31 Mo., 520.) 

The influence to be exercised, isto be upon the man not yet 
appointed to agree to take, and not upon the court to agree to 
appoint. 

It was wholly in the power of the legatee, the respondent, 
to control the appointment as his interests alone were to be 
affected. 

All the cases in reports and text notes differ so materially 
from this, that it would serve no good purpose to refer to 
them. 

A recurrence to general principles on this head, will best 
show that the evils attempted to be suppressed by declaring 
contracts against public policy void, cannot be created by the 
agreement under consideration. 

It will not-be presumed that the contract was to do an un- 
lawful act; the contrary is the proper inference. (Lewis vs. 
Davison, 4 Mees. & Wels., 654; Brown’s Legal Maxims, 
(668,) 5.) 

Leverett Bell, for Respondent. 


Where a contract is entire, if a part of the consideration is 
illegal, the whole is void. (Carleton vs. Whitcher, 5 N. H., 
196; Valentine vs. Stewart, 15 Cal., 387; Collins vs. Merrell, 
2 Met. Ky., 163; Pettit vs. Pettit, 32 Ala., 288; Rose vs. 
Truax, 21 Barb. N. Y., 361; Barton vs. Plank Road Co., 17 
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Barb. N. Y., 397; Filson’s Trustees vs. Himes, 5 Baer. Penn. 
St., 456; Saratoga Bank vs. King, 44 N. Y., 87.) 

The plaintiffs agreement to secure a responsible individual 
to take the position of administrator, necessarily involved an 
interference with the performance of the ofiicial duties thus 
imposed on the Judge or Clerk of the Probate Court, and 
was void as against public policy. (Filson’s Trustees vs. Himes, 
5 Barr. Penn. St., 452; Bowers v. Bowers, 26 Penn. St., 74; 
Eddy vs. Capron, 4 Rhode Island, 394; Tool Co. vs. Norris, 2 
Wallace, (U. 8.) 56.) 

The law governing contracts void as against public policy, 
is illustrated and applied in the following cases: Grant vs. 
McLester, 8 Georgia, 553; Gray vs. Hook, 4 Comst., (N. Y.) 
449 ; Gulick vs. Bailey, 5 Halsted, 87; Davison vs. Seymour, 
1 Bosw., 88; Spinks vs. Davis, 32 Miss. (3 George,) 152; 
Firemen vs. Berghaus, 13 La. An., 209; Carlton vs. Whitcher, 
5 N. H., 106; Lewis vs. Knox, 2 Bibb., 453; Mills vs. Mills, 
40 N. Y., 543; Bowman vs. Coffroth, 59 Penn. St., 19; 
O’ Hara vs. Carpenter, 23 Mich., 410. Ashby vs. Dillon, 19 
Mo. 619. 


Apams, Judge, delivered the opinion of the court. 


This was an action on a promissory note for $2,000 executed 
by the defendant to the plaintiff and dated 3rd March, 1870, 
and payable one year after the date thereof. 

The defendant by an amended answer set up as a defense a 
total want of consideration, and that the only consideration 
for the note grew out of a written agreement executed by 
both parties, at the time the note was made, which reads as 
follows : 

“ This agreement entered into this 3rd day of March, 1870, 
by and between Samuel D. Porter of the City and County of 
St. Louis, State of Missouri, party of the first part, and Isaac 
Jones of the same City, County and State, party of the second 
part, witnesseth, That the said party of the first part, for and 
in consideration of the hereinafter agreement on the part of 
the party of the second, agrees to secure, in case of the resig- 
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nation or failure on the part of Rudolph Bircher to act as the 
administrator of the estate of Amaziah Jones deceased, which 
position he now holds, a responsible individual to take such 
position ; in case of the failure of said Bircher' to resign or de- 
cline to act, then to assume or cause to be assumed all liabili- 
ties, liens or indebtedness of said estate and hold the same 
subject to adjustment or liquidation from the proceeds of said 
estate; said party of the second part, in consideration of the 
above undertaking on the part of the said party of the first 
part, agrees to pay the said party of the first part the sum of 
two thousand dollars out of the proceeds of said estate, and 
hereby authorizes the administrator appointed to pay said 
sum of two thousand dollars to the said Samuel D. Porter 
party of the first part out of the proceeds of said estate re- 
ceived from rents or sale of the same or any part thereof after 


2 


tv to the administrator so to do; in case said Porter fail to se- 
4 » ] 


payment of all prior liens; this agreement to be full authori- 


cure such administrator or to cause to be assumed the liability 

hereinbefore specified and to be paid out of the administration 

proceeds of said estate, then the agreement on part of party of 
second part to be null and void, to secure which sum of two 
thousand dollars the party of the second part has subscribed 

a note for said sum of even date herewith. 

Joun B. Hiepen, S. D. Porter, 
Leon L. Hutt, Ike Jones.” 
The answer further alleges, that the said Bircher resigned 

his letters of administration on the 7th of March. 1870. but 

that the defendant wholly failed to comply with his agreement 
to secure a responsible party to administer on the estate, and the 


(Signed,) 


answer further relies upon the defense, that the alleged agree- 
ment was against publie policy, and that it formed the only 
.consideration for the note and that the note is therefore void. 

The replication admits the agreement as set out, but charges 
that the plaintiff fully complied with its terms, denies that it 
was against public policy, &e. 

Upon the trial the plaintiff was permitted to open and close 
the case before the jury and this is assigned for error here. 
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Evidence was given tending to show that the plaintiff had 
fulfilled his part of the alleged agreement, and on the part of 
the defendant proof was given tending to show that the plain- 
tiff had not performed his agreement. 

At the close of the case the defendant asked an instruction 
to the effect, that the plaintiff was not entitled to recover on 
the case as made before the jury. The Court refused this in- 
struction and the defendant excepted. Other instructions 
were given and refused, but under the view I take of the case 
it is not material to notice them. The jury found a verdict 
for the plaintiff for the amount of the note and interest, and a 
judgment was rendered thereon at Special Term, which was 
reversed at General Term ; and from this reversal the plaintiff 
has appealed to this Court. 

The evidence on the trial showed that defendant was re- 
siduary legatee of the estate of Amaziah Jones, deceased. In 
case of the resignation ot Bircher as administrator, he would 
have had the right to administer, and if no person ‘entitled to 
administer should apply it would be the duty of the Probate 
Court if in session or — Clerk in vacation to appoint a suit. 
able person. (1 W. 2, $$ 6,7.) 

Parties have no “ich by agreement to attempt to control 
the discretion of the Probate Court, or the Clerk in the exer- 
cise of this discretion. The law is that the Court or Clerk in 
the contingency named, shall grant letters to any person who 
“shall be considered most suitable.” 

It is contended here, that all the Po undertook to do 
was to find a responsible person who would take the appoint- 
ment. That dees not seem to be the scope and meaning of 
this contract. Was it the intention of these parties, that the 
plaintiff was to be paid two thousand dollars, whether the 
person he suggested was appointed or not? That would Le 
the result if he was simply to procure a person who would 
take upon himself the administration if tendered to him. 

In my judgment this agreement means, that the plaintiff 
was to secure the appointment of a responsible individual as 
administrator of this estate, he was not merely to find the 
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person, but to secure his appointment by the Probate Court 
or the Clerk in vacation. 

This is demonstrated by the language used in the latter 
part of the agreement. The language referred to is “in case 
suid Porter fail to secure such administrator or cause to be 
assumed the liabilities, &e., &e., then the liability on part of 
party of second part to be null and void.” The main purpose 
of the agreement was to secure the appointment of an ad- 
ministrator. This agreement amounts to a trafficing in this 
important trust. Although it is not a public office, it is 
nevertheless a private trust just as sacred, and arises from an 
appointment to be made by a public court or officer. An 
agreement to procure an appointment to office is against pub- 
lic policy and void. The trust devolved upon an administra- 
tor through the appointment of a public functionary, ought to 
have the same safeguards thrown around it as if were a pub- 
lic office. 

The note sued on in this case and the agreement upon 
which it was based, must be taken*together and viewed as one 
instrument. As they amounted to a trading in the appoint- 
ment of an administrator they are void as against public 
policy. This seems to be well settled by the authorities. 
(See Bowers vs. Bowers, 26 Penn. St., 74; Davison vs. Sey- 
mour, 1 Bosw., (N. Y., 88) Eddy vs. Capron, 4 Rhode 
Island, 394; Firemen vs. Berghaus, 13 La. An., 209; Gray 
vs. Hook, 4 Comst., (N. Y.) 449; Kick vs. Merry, 23 Mo. 72; 
Kribben vs. Haycraft 26 Mo., 396; Common Contracts, 30.) 

Clark ve. Constantine, 3 Bush. (Ky.,) 652, which seems to in- 
timate a contrary rule in a case somewhat similar to the one 
under review, does not seem to have been well considered, 
and is opposed to the principles decided in the very authori- 
ties referred by the Judge who delivered the opinion. 

The question as to which party ought to have been allowed 
to open and conclude before the jury, becomes unimportant, 
as the doctrines here laid down must dispose of the case. But 
it may be observed, that the party on whom the burthen of 
proof lies in the first instance, ought to be allowed to open 
and conclude before the jury. 
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The judgment at General Term is affirmed and the petition 
dismissed. Judge Sherwood absent. The other Judges con- 
cur. 





0 





Wm. Barr, ef al., Appellants, vs. Exiza R. Cussaae, ef al. 
Respondents. 


1. Equity—Trust funds, diversion of—Cestuis que trust—Third parties.— 
Third parties cannot for their own protection require the cestuis que trust 
to pursue the proceeds of trust funds in other investments; the cestuis que 
trust have their option to do so, or to hold the trustees liable. 

Administration—Ezxecutor de son tort—Countracts, enforcement of-—Third 
parties.—Third parties cannot call upon an administrator to carry out con- 
tracts, which they have made with an administrator de son tort of the same es- 


i) 


tate. 
Appeal from St. Louis Circuit Court. 
Hendershott § Chandler, for Appellants. 


The plaintiffs standing in the shoes of the residuary lega- 
tee as to the partnership estate, are entitled to enforce due 
performance ofall trasts under the will, necessary for the pre- 
servation of their legacy. (Story’s Eq. Jur. (Redf. Ed.) § 424 
citing numerous cases.) 

“ Courts of Equity have an original, inherent and independ- 
ent jurisdiction to relieve against every species of fraud, not 
being fraud of a penal nature.” (Kerr on Fraud and Mistake, 
43.) : 

The plaintiffs having been deceived and defrauded by the 
wife, are in equity entitled to have the legal powers of the ad- 
ministrator so employed, as to restore them as nearly as _possi- 
ble to the same position they occupied before the fraud was 
practiced upon them. (Kerr on F. & M., 47-8.) 


Dryden & Dryden and M. Kinealy, for Respondents. 


Where by statute the executor is required to filea bond in 
order to qualify, if the person named as executor fails to give 
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bond he will have no rights whatever as such. (Carter’s Exrg. 
vs. Carter, 10 B. Monroe, 327; Mitchell vs. Rice, 6 J. J. 
Marshall, 627 ; Robertson vs. Gaines, 2 Humphreys, 381; Ul- 
drick vs. Simpson, 1 8. C., 283 ; Munroe vs. James, 1V. Muhn- 
ferd, 201; Perry on Trusts, 244.) 

The plaintiff cannot compel either the minors or the ad- 
ministrator to resort to a suit against Mrs. Cubbage, or to the 
property in her possession. If Mrs. Cubbage has any proper- 
ty, let them resort to their plain legal remedy and recover 
back their ten thousand dollars. 

Mrs. Cubbage cannot be deemed to have received the money 
as a trustee, fur the purpose of making the investment direct- 
ed by the sixth clause of the will, because that was an invest- 
ment to be made by the executors as such. (Hall vs. Mackay, 
9 Pick., 395; Perkins vs. Moore, 16 Ala., 9.) 

Vorirs, Judge, delivered the opinion of the court. 


The plaintiffs in their petition charge the following facts as 

ground of relief in equity : 
That on the 19th day of March, 1866, plaintiffs and said Ed- 
ward J. Cubbage, deceased, entered into a co-partnership as 
dry goods merchants, to commence on the 1st day of January, 
1866, to continue for two vears; that amongst other things it 
was provided by their articles or agreement of partnership, 
that in case of the death of one or more of the partners be- 
fore the expiration of the term of said partnership, that said 
partnership should not thereby be dissolved, but should con- 
tinue and be earried on by the surviving partners during the 
said term, and that in such case the representatives in interest 
of such deceased partner, should not have or possess any pow- 
er or authority over or interfere with the business, but the 
successors should be entitled to receive from the firm at the 
rate of not exceeding eight thousand dollars per annum. 

That after said partnership business had been carried on 
for some time, to-wit: On the 3rd day of April, 1866, the 
said Edward J. Cubbage died ; that before his death he made 
his last will and testament, by which he disposed of his pro- 
perty and estate as follows: 
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“First. Ido hereby order and direct my executors herein- 
after named and appointed, to pay all my just debts and funer- 
al expenses, so soon as the same can be conveniently done after 
my death.” 

“ Second. I give unto my wife Eliza R. during her life- 
time, the sole and exclusive use, benefit and behoof of all and 
singular, the real estate, of which I shall die the owner, where- 
soever the same may be situated.” 

“ Third. I give, devise and bequeath unto my said wife 
Eliza R., absolutely for her sole, exclusive use, benefit, and 
advantage, all and singular, my personal estate, of whatever 
kind and nature the same may be, or wheresoever the same 
may be situated, except as hereinafter mentioned and di- 
rected.” 

“Fourth. Upon the death of my said wife Eliza R., and 
as soon thereafter as the same can be conveniently done, it is 
my will, and I do hereby order and direct the surviving exe- 
cutor of this, my last will and testament, to sell and dispose 
of all the real estate of which I shall die the owner, whereso- 
ever the same may be situated, to the best advantage for cash, 
and the proceeds arising from such sale or sales of my said 
real estate, after deducting therefrom all just and proper 
costs and expenses, it is my will, and I do hereby order and 
direct my said executor immmediately thereafter to pay my 
two children, Catherine and James R., the same, to be divided 
between them, share and share alike.” 

“ Fifth. Itis my will, and I do hereby order and direct 
my executors, in last clause named, upon the sale and sales (if 
any) of my real estate being completed, to make, execute and 
deliver, or cause to be made, exeéuted and delivered, good 
and sufficient conveyance and conveyances (if required) in 
the law to the purchaser or purchasers, at said sale or sales.” 

“ Sixth. It is my will, and I do hereby order and direct 
my executors hereinafter named, immediately after my death 
to safely and securely invest the sum of ten thousand dollars 
to and for the following uses and purposes exclusively : They 
shall appropriate and expend the entire income arising there- 
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from for the purpose of educating, clothing and maintaining 
my said two children, Catherine and James ft., until they 
shall have respectively arrived at the age of twenty-one years, 
and when they shall have respectively arrived at the age of 
twenty-one years, then it is my will, and I do hereby order 
and direct my said exeeutors to pay to each of them, upon his 
or her arrival at said age, the sum of five thousand dollars, 
being a part or portion of said sun of ten thousand dollars, 
hereinbefore ordered to be safely and securely invested.” 

* Seventh. I do hereby nominate and appoint my wife Eli- 
zi Wt.. exeeutrix, and my friend James Meeghan, executor of 
this, my last will and testament.”’ 

That the said will was probated, but that neither the execu- 
tor or executrix therein named, ever gave bond or qualified as 
such. That the said Eliza R., contriving and fraudulently in- 
tending to defraud the plaintiffs, assumed to act as such exe- 
cutrix, took upon herself the administration of said estate un- 
der the will, taking possession of the assets and paying the 
delts and liabilities of the same, and falsely represented to 
plaintiffs, that she had duly qualified under said will, and that 
she was as executrix entitled to receive and receipt for the in- 
terest of deceased in said firm, and that the plaintiffs believing 
said false representations, from time to time between the 3rd 
day of April 1866, and December, 1867, paid her sums of 
money on account of the interest of said deceased in said part- 
nership, amounting in the aggregate to more than thirty-six 
thousand dollars. 

That plaintiffs continued to carry on the business of said 
firm during the term of said partnership. That during the 
mouth of December, 1867, the plaintiffs accounted with said 
Eliza R. for the interest of deceased in said firm, and purchas- 
ed of her said interest remaining after the payment of the sum 
before stated, and the said agreement of purchase was in writ- 
ing, by which she attempted to convey to plaintiffs all of the 
right, title and interest, which the said Edward J. Cabbage at 
the time of his death had in said firm, and ali the interest 
which she had or was entitled to by virtue of said will, in and 
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to the property or effects of said firm of every description 
whatever; that plaintiffs paid said Eliza, forty thousand dol- 
lars for said interest in said firm, and bound themselves to, and 
did pay all of thedebts and liabilities of said firm ; that plain- 
tiffs never had learned until long after they had purchased 
the interests of said deceased, and of said Eliza in said firm, 
and paid therefor, that said Eliza R. had not duly qualified as 
executrix under the will of said deceased, she having fraudu- 
lently concealed that fact from plaintiffs, and having taken 
possession of all the property of said estate, and paid all of 
the individual debts of said estate, and she having assumed to 
act and really acted in all respects, as if she had so qualified, 
and was the legal acting executrix of said estate. 

That the said Edward J. Cubbage at the time of his death, 
wis the owner in fee of the following real estate in the Coun- 
ty of St. Louis, and State of Missouri, viz.: Lots 1, 2, 3. 4. 5, 
6, 7,8, 9, 10, 11L and 12, in Block (D) of the town of Kirk- 
wood, having an aggregate front of six hundred feet on the 
north line of Madison Avenue, and running back to an alley 
dividing said block (D) from the Pacific railroad depot grounds. 
He wis also the owner of a leasehold interest in a house and 
lot of ground on or near Sixteenth street in the City of St. 
Louis, which plaintiffs are informed and believe that said Eliza 
R. has caused to be renewed to herself since his death, by vir- 
tue of some provision in said lease. The property of which 
said deceased died the owner, other than his interest in said 
firm and said real estate, was inconsiderable, consisting of 
household furniture, horses and carriages. &c., much of which 
remains in possession of said defendant, Eliza. 

That since the death of said Edward, the said Eliza has, with 
the money paid her by the plaintiffs, erected large and valua- 
ble improvements upon said twelve lots in the town of Kirk- 
wood. including a building erected on said lots nine, ten, elev- 
en and twelve, known as the Kirkwood Hotel, and has pur- 
chased and erected valuable improvements on blocks nine and 
ten in Hl. W. Leffingwell’s first addition to said town of Kirk- 
wood. Plaintiffs charge that said defendant Eliza, is yet the 
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owner of said block nine, and the western portion of said block 
ten. which is described in the petition,and upon which it is charg- 
ed that said defendant has erected two valuable buildings. Plain- 
tiffs charge that by the assumption of the administration of 
said estate by the said Eliza, and the taking possession of tive 
assets by her, and particularly the money paid her by plain- 
tiffs, she assnmed and undertook the execution of, and bound 
herself to duly execute the trust created by the 6th clause of 
said will, and that having failed to execute the same in an- 
other mode, she by the making of said purchases and improve- 
ments, and especially the improvements on said twelve lots 
of which the said Edward J. Cubbage died seized, thereby 
made such an investment as was contemplated and provided 
for by the 6th clause in said will, amd that the said purchases 
and improvements became and are trust property, and an in- 
vestment for the benefit of said Catharine and James R. Cub- 
bage, subject to the provisions of said 6th clause in said will, and 
she the said Eliza became and is a trustee in respect thereto, 
and in equity bound to make due conveyance thereof, or make 
such other disposition of the same, as may be necessary and 
effectual to secure said property for the purposes of said in- 
vestment ; all of which she has failed to do, but on the con- 
trary. has held and yet holds said property undistinguished 
from her own, and without having executed any forma) declar- 
ation of trust or otherwise setting apart said property for the 
purposes of said trust. That in March, 1871, the said Eliza, 
to further prosecute her purpose to cheat plaintiffs, induced the 
defendant Mitchell, to administer upon the estate of said Ed- 
ward J. Cubbage deceased, and that said Mitchell with like de- 
siyns and with full knowledge of the facts aforesaid, did sne out 
administration upon said estate,and letters of administration 
with the will annexed were granted to him thereon on the 
22nd day of March. 1871, and on the first day of May, 1871 
he took out administration on said partnership effects, and he 
has demanded of the plaintiffs, that they deliver to him any 
and all assets of said partnership in their possession, and 
that they pay to him the said sum of ten thousand dollars 
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named in said sixth clause of said will with interest thereon, 
and threatens to institute legal proceedings against plaintiffs 
te enforce his demands. That the defendants all reside in St. 
Louis County, where Edward Cubbage died, and the said de- 
fendants Catherine and James Cubbage are minors of eleven 
and fourteen years of age. 

That the improvements and purchases made by defendant 
Eliza, are sufficient to secure the sum named in said sixth 
clause of said will, if the same be properly preserved for the 
benefit of said minor defendants, but that the said Eliza is in- 
competent to manage the same, that she has squandered the 
money paid her by plaintiffs, other than the amounts expend- 
ed in the purchases and improvements aforesaid. That there 
are incumbrances on mueh if not all of said real estate, the 
amount whereof is not known to plaintiffs, though they are 
informed and charge that there is an incumbrance of more 
than eight thousand dollars on said block nine, and the west- 
ern part of block ten, that she has neglected to keep down the 
taxes and interest thereon, and also to keep the buildings in- 
sured, and that there is great danger, that before the termina- 
tion of this suit, the buildings may be destroyed and the pro. 
perty sacrificed, unless a receiver be appointed to take charge 
of the same, &e. 

That said defendant Eliza is insolvent, that the only proper- 
ty owned or possessed by her is the property aforesaid, that 
notwithstanding the great value of the improvements placed 
by her on the 12 lots in Block (D) and in said blocks nine and 
ten in Kirkwood, and the entire sufficiency of the same as an 
investment to satisfy the terms of said sixth clause of said will 
in favor of said minor defendants, yet her interest in said twelve 
lots being but a life estate, and said blocks nine and ten being 
heavily incumbered, the whole would sell for but a small sun, 
and would be wholly inadequate to raise by a sale thereof, the 
said sum of ten thousand dollars, and if the plaintiffs should 
be compelled to pay to said administrator the said sum and 
interest, they would be entirely remediless in the premises. 
The plaintiffs then pray that an account be taken of the 
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amount and value of said purchases and improvements made 
by defendant Eliza, and also of the incumbrances thereon, and 
also of the personal property that came into her hands, and is 
yet in her possession, belonging to said estate, other than the 
sums paid her by plaintiffs, and that the interest of said Eliza 
in said property, real and personal, with the improvements 
made by her thereon, may be declared to be a trust estate for 
the benefit of said minor defendants, and that said Eliza be 
decreed to make conveyance thereof to said administrator, or 
to some other person, in trust for said minor defendants, as an 
investment under said sixth clause of said will, that if said real 
estate be insufficient for said purpose she be required to 
deliver to said administrator the personal effects in her hands, 
the proceeds thereof to be applied in aid of said lands for the 
purposes aforesaid, that a receiver be appaimted to collect rents 
and pay taxes, &e., and that the administrator be compelled 
to convey plaintiffs the interest of deceased in the partnership 
effects aforesaid, and that plaintiffs may have such other relief 
&e. 

To this petition the defendant, Mitchell, the administrator, 
demurred on the ground that the petition did not state facts 
sufficient to constitute a cause of action against said defendant 
that said petition is multifarious, that defendant is not a ne- 
cessary party to a complete determination of the action, and 
that the plaintiffs are not entitled to any relief as against said 
defendant, from the facts shown in the petition. 

A guardian ad litem was appointed for the infant defend- 
ants, who demurred to the petition on the part of said defend- 
ants setting out as grounds of demurrer : 

Ist. The petition fails to state facts showing any interest of 
said defendants in the subject matter of suit, and it is not shown 
why they were made parties defendant; that matters of a 
legal and of an equitable nature are set forth in the same 
count. The petition sets forth two causes of action in the 
same count against different persons having different interests 
and requiring different kinds of relief. The plaintiffs have a 
complete remedy at law on the only cause of action set forth 
in their petition. 
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The defendant Eliza R. also demurs on the ground, that 
the petition is multifarious, and that the plaintiff's remedy, if 
any, against said defendant, is at law and not by petition in 
equity. 

These demurrers were sustained in the special term of the 
St. Louis Cirenit Court, and final judgment rendered against 
the plaintiffs; from this judgment they appealed to the Gen- 
eral term, where the judgment of the special term was aflirm- 
ed, and from this last judgment plaintiffs appealed to this 
court. 

The appellants insist that they are entitled to the relief 
prayed for in the bill, and that the facts stated in the bill or 
petition are sufficient to authorize the decree prayed for; 
that whether the contract made by them with defendant Eliza 
R. Cubbage, was sufficient to convey the interest of Edward 
Cu! bage deceased, in the partnership effects to them or not, it 
had the effect to transfer to them her right in the estate of 
her husband as residuary legatee, and that by virtue of this 
interest in plaintiffs, they had a right to call on a court of 
equity to compel the administrator to so administer the effects 
of suid estate, as to protect the rights of plaintiffs as residuary 
legatees or as representing the interest of the residuary lega- 
tee. This proposition may to some extent be true when a 
proper state of facts are shown by the petition ; but dves the 
petition in this case show the proper state of facts, or is the 
cause as made in the petition, one that will authorize the relief 
praved for, or any relief as against the defendants in this case ? 

The main object of the petition in this case, or one of its 
main objects, seems to be to compel the two infant defendants 
to treat the defendant Eliza R. Cubbage, as an executor of her 
own wrong, and charge her as a trustee for them in the 
wrongful receipt of the money paid her by the plaintiffs; and 
then tocompel them to follow this trust fund into the proper- 
ty purchased and the improvements made by her with the 
same, and thus exonerate the partnership effects from the pay- 
ment to the administrator of the ten thousand dollars to be in- 
vested for the benetit of these defendants, under the sixth 
clause of the will. 
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It may be, that if it were necessary to do so, a court of 
equity would interfere on the part of these minor legatees and 
charge the property purchased and the improvements made 
with the money received by Eliza R. Cubbage from plaintiffs, 
with the legacy bequeathed to these defendants, but the min- 
or defendants cannot be compelled to accept this remedy. 
The plaintiffs have no equity as against them. If Eliza R. 
Cubbage defrauded the plaintiffs by representing herself to be 
the legally authorized executrix of said estate, the rights of 
these minor defendants cannot be affected thereby, nor can 
the rights of the rightful administrator with the will annexed 
to recover the money for the benefit of said defendants under 
the sixth clause of the will, be affected thereby. It is the duty 
of the executor under the will, and of the administrator with 
the will annexed, and they are directed by the will to 
“securely invest the sum of ten thousand dollars to and for 
the following uses and purposes exclusively: They shall ap- 
propriate and expend the entire income arising therefrom, for 
the purposes of educating, supporting, clothing and maintain- 
ing my said two children ‘Catharine and James R., until they 
shall respectively have arrived at the age of twenty-one years, 
and when they shall have respectively arrived at the age of 
twenty-one years, then it is my will and I do hereby order 
and direct my said executors to pay to each of them five thou- 
sand dollars.” Whatever right the plaintiffs may have against 
defendant Eliza, R. growing out of her fraud, these children 
have done nothing that will give the plaintiffs any equitable 
right as against them, to compel them to follow the money 
wrongfully paid to said Eliza R. into uncertain investments 
in improvements and property, in which she has a life estate, 
and which improvements may be valueless by the time they 
arrive at twenty-one years of age, at which time they are en- 
titled to receive, and it is the duty of the administrator to pay 
them each the sum of five thousand dollars. 

Courts of equity it is admitted have jurisdiction over the 
administration of assets in the hands of the executor, so as to 
prevent waste of the same and thereby protect the residuary 











ST. LOUIS. 





Barr et al. v. Cubbage et al. 





legatees. (Story’s Equity Jur., §§ 582 to 534-591-593.) But 
this suit is not brought for any such purpose. It may be 
that upon a proper bill being filed by the plaintiffs to have 
themselves substituted to the rights of Eliza It. Cubbage as 
residuary legatee, and compel the administrator to apply the 
assets in his hands or in his power to raise the money for the 
minor defendants, so as to preserve the residue for the bene- 
fit of plaintiffs as such residuary legatees, that a court of equi- 
ty would grant relief; but in such case it would have to be 
shown that there were assets which were not being properly 
administered by the executor, and that plaintiffs would be in- 
jured thereby, and then no relief would be given in favor of 
plaintiffs, which would be detrimental to the rights of the min- 
or children. 

It is insisted on the part of the plaintiffs, that the Court 
ought to have taken jurisdiction of the cause and granted the 
relief prayed for on the ground of fraud. This might also be 
tenable in a proper case as against the party guilty of the 
fraud, but there is no fraud charged against the minor defend- 
ants in this case, nor is it charged that they have ever assent- 
ed to or received any benefit from the fraud of their mother, 
or from the mistake or carelessness of plaintiffs in paying their 
money to one not entitled to it, nor is it charged that Mit- 
chell the administrator, had anything to do with the fraud of 
said Eliza in obtaining the money from plaintiffs. Whaat is 
charged against the administrator, is that he is demanding of 
them what under the law he has a right to demand. But it 
is charged that he has a fraudulent design in making said de- 
mand. If the act of the administrator is legal in itself, it 
makes no difference about the motive with which it is done. 
If it violates no right a court will not interfere to prevent the 
act. (Adler e¢ al. vs. Fenton, et a/., 24 Howard, U.S. 407; 
State, &e. vs. The Boatmen’s Savings, &c., 48 Mo., 189.) 

Itis further contended by the plaintiffs that their bill should 
have been sustained on the ground that it prayed for a speci- 
fic performance of the contract between them and Eliza R. 
Cubbage, and that they have no adequate remedy at law. 
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To this it may be answered that the main object of the bill 
seems to be to compel the minor defendants to follow the 
money paid by them to said defendant Eliza into the land and 
iniprovements made and purchased by her with said money, 
and have the same declared trust property for their use in ex- 
oneration of the partnership effects. At least this part of the 
bill is all that said minor defendants have any interest in, If 
the jurisdiction is to be entertained for the purpose of a specific 
performance of the contract with said Eliza, the minor defend- 
ants have no interest in that, so far as her residuary interests are 
concerned, and the bill as to them would be multifarious. 
And as far as the bill seeks to specifically perform the illegal 
contract to convey the interest of deceased in the partnership 
effects, I know of no rule of equity by which an illegal con- 
tract can or will be specifically performed. Taking any view 
of the case, 1 cannot see, that there is any equity shown in 
the bill as against either the administrator or the minor de- 
fendants. 

The other Judges concurring the judgment of the St. Louis 
Circuit Court will be aflirmed. 





io) 


Tue Crry or Sr. Lovts, Respondent, vs. Jonn F. Heerr, Ap- 
pellant. 
1. Appeal dismissed for want of assignment of errors. 
Appeal from St. Louis Criminal Court. 

E. P. McCarty, for Respondent. 

Vortes, Judge, delivered the opinion of the court. 

The appellant in this case having failed to file any assign- 
ment of errors or statement or brief in the case as required by 


the statute of the State and rules of this court, or to otherwise 
prosecute his appeal, the same is dismissed. 
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Srare or Missovurt, Plaintiff in Error, vs. Joun G. Foss, De- 
fendant in Error. 

1. Practice, criminal—Costs—Dismissal at costs of defendant—Fee of Circuit 
Attorney.—When a proceeding on indictment is dismissed by agreement at de- 
fendant’s costs, the fee to which the circuit attorney is by law entitled in case 
of conviction is not taxable as part of the costs. His right to his fee depends 
upon conviction, 


Error to Hannibal Court of Common Pleas. 


O. Carstarphen, William P. Harrison and M. L. Hollis- 
ter, for Plaintiff in Error. 


D. H. & G. F. Hatch, for Defendant in Error. 
Waener, Judge, delivered the opinion of the court. 


The defendant was indicted in the Hannibal Court of Com- 
mon Pleas for selling liquor without license. The parties, both 
plaintiff and defendant, appeared in open court, when the Cir- 
cuit Attorney with the approbation of the court made an agree- 
ment with the defendant that the case should be dismissed 
at the defendant’s costs. Judgment was therefore given in ac- 
cordance with the agreement and the costs were taxed by the 
clerk, including the sum of five dollars as a fee for the Circuit 
Attorney, and execution was issued therefor. The execution 
was satisfied by the defendant, and at the return term he ap- 
pesred and filed his motion to re-tax the costs in the cause, 
and alleged asa reason therefor, that the clerk had erroneously 
and illegally taxed against him the sum of five dollars as a fee 
to the Cireuit Attorney. The motion was sustained by the 
court, and on a re-taxation the five dollars allowed the Circuit 
Attorney was stricken out. 

The only question in the case is, whether the Circuit At- 
torney was entitled to a fee. The section of thestatute which 
controls and determines this case, (1 Wag. St., p. 619, § 2) 
declares that for conviction upon indictment, when the punish- 
ment assessed by the court or jury shall be a fine or imprison- 
ment in the county jail, or both such fine and imprisonment, 
the Circnit Attorney shall be allowed a fee of five dollars. 
The reading of the statute is plain and divested entirely of 
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ambiguity. A pre-requisite to receiving the fee, isa conviction 
upon the indictment and an assessment by the court of a pun- 
ishment, either by fine or imprisonment, or both. Was there 
any conviction or punishment assessed in this case? There 
was no arraignment or plea, of either guilty or not guilty. 
There was no determination of guilt or innocence by the court, 
and no judgment or assessment ofa fine or imprisonment. The 
judgment was founded upon an agreement, by which a convic- 
tion, fine and imprisonment were waived if the defendant would 
simply pay the costs. It is true, costs naturally follow and 
are incident to a judgment of conviction, but here we see 
there was no conviction within the meaning of the law. The 
criminal statutes fully designate what is intended by a convic- 
tion. It is clearly where, by a trial or confession the defendant 
is assessed to pay a fine or be imprisoned, or is punished by 
both these modes. But there is no conviction for costs ‘only, 
to entitle the Cireuit Attorney to his fee. A case similar to 
this was recently passed upon at the February Term, and de- 
cided in accordance with these views. (See State, ezx rel., 
Wood vs. Ray County Court, ante p. 27.) 

The reasoning in the case of the State ex rel., Hopkins Vs. 
Buchanan County Court, (41 Mo., 254) is not very satisfactory 
as regards a judgment of dismissal with costs by agreement, be- 
ing equivalent to a conviction. 

For the purposes of that case it may be conceded to be cor- 
rect, as the agreement of the defendant fixed his liability for 
the costs, but for the costs only that were taxed and authoriz- 
ed by law. But in the present case, the fee of five dollars to 
the Circuit Attorney was not authorized, as that officer had 
not prosecuted the indictment to a conviction, which was es- 
sentially necessary before an allowance could be made to him. 

The case of the State vs. Beard, (31 Mo., 34) decides the very 
point here presented for review, and holds that where the pro- 
secution of an indictment is dismissed at defendant’s costs, 
a fee for the Circuit Attorney cannot be properly taxed against 
the defendant. 

Wherefore it results that the court did not err in striking 
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out the fee taxed in favor of the Circuit Attorney, and its 
judgment must be affirmed. All the Judges concurring. 





Srare or Missourt Defendant in Error, vs. Joun R. Kyox, 
Plaintiff in Error. 
1. Money brokers—Licenses—Counties—State.--Under the Statutes W.S., 247 
21; Jd, 1196, 3 76,) the county courts are empowered to levy taxes and exact 
licenses from money brokers, for State and county purposes. 


Error to Lincoln Circuit Court. 
C. E. Peers, for Respondent. 
Ewine, Judge, delivered the opinion of the court. 


Defendant was indicted at the March Term, 1871, of the 
Lincoln Cireuit Court, for carrying on the business of a money 
broker without a license. 

The cause was submitted to the court upon the following 
agreed statement of facts, namely: That in March 1871, de- 
fendant was engaged in the business of money broker or ex- 
change dealer, in the County of Lincoln; that about that 
time, the collector of Lincoln County demanded of him one 
hundred dollars for State and County licenses, fifty dollars of 
which was for the State and the remainder for the County, 
that the defendant tendered to the said collector the sum of 
fifty dollars for the State, which the collector refused to ac- 
cept, but refused to pay the other amount claimed to be due 
the county, on the ground that the sheriff had no right to 
demand and the county no right to levy this tax in addi- 
tion to the tax levied upon the capital, for county purposes. 
It was further agreed, that the only action taken by the County 
Court of Lincoln County in reference to the tax on money 
brokers and exchange dealers is an order of said court, dated 
December 21st, 1870, which is as follows: The court grant a 
license to John R. Knox to keep a money broker or exchange 
dealers office in Troy for six months, ending February 28th, 
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1871, by paying the County Cullector the sum of fifty dollars 
for the State and fifty dollars for the County ; that said order 
was made without the knowledge and not at the instance of the 
said Knox. It is further admitted, that the defendant pur- 
sued the business of money broker or exchange dealer with- 
out either State or County license. Upon these facts the court 
found the defendant guilty in manner and form as charged in 
the indictment, and assessed the fine at one thousand dollars. 
A motion for a new trial was overruled, and the cause is 
brought here by writ of error. 

“ No person or association of persons shall carry on the busi- 
ness of dealing in, or buying or selling, &c., any kind of bills 
of exchange, checks, draft bank notes, &c., without a license for 
that purpose continuing in force.” (1 Wag. Stat., 247, § 1, of 
chapter concerning Brokers.) ‘* County Courts are empowered 
to levy such sums as may be annually necessary to defray the 
expenses of their respective counties, by a tax upon all prop- 
erty and licenses made taxable by law for State purposes.” (2 
Wag. Stat., 1196, § 76.) 

Upon the facts admitted, defendant was clearly liable, and 
the fine was properly imposed. Judgment affirmed. The 
other Judges coneur. 


Davin Bowes, Defendant in Error, vs. Exos Lewis, Plaintiff 
in Error. 
1. Writ dismissed for want of assignment of error. 


Error to the St. Charles Circuit Court. 
4. H. Buckner, for Respondent. 
Suerwoop, Judge, delivered the opinion of the court. 


In this case there has been filed neither assignment of er- 
rors, statement nor brief, by the party who seeks a reversal of 
the judgment of the court below. 

Let the writ of error be dismissed. The other Judges concur. 
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Strate or Missovrt, ex rel. Joan Gretuer, Appellant, vs. Con- 
STANTINE Magurre, Cotiecror, &c., Respondent. 

1. Revenue—License— Omission to levy tar—May be supplied afterwards.—The 
omission by the County Court to levy a tax upon licenses, in making a general 
levy, does not extinguish their authority, and they can cure the omission and 
make a levy subsequently. 

2. Revenue—License—Tax upon, when collected—Incumbrance.—When a tax is 
levied on a license it becomes an incumbrance upon it, and the proper time to 
make the collection, is at or before the delivery of the license. 


Appeal from St. Louis Circuit Court. 
Hitchcock, Lubke §& Player, for Appellant. 


I. No county tax had been imposed on licenses at the time 
when relator demanded his, and offered to perform all the con- 
ditions which the law at that time prescribed for obtaining 
the same; his right accrued on the day of his demand, and 
could not be affected by any subsequent order of the County 
Court imposing new conditions. The relator having tender- 
ed and offered to comply with all the conditions prescribed by 
§§ 8, 9 and 11 on p. 207, 1 W.S., Ed. of 1870, the respondent 
was bound to grant him a license. (W.S., 207, § 7.) 

II. The order made by the St. Louis County Court, April 
20, 1871, the day after relator demanded his license, imposing 
a county tax on auctioneers’ licenses was illegal and void. 

In July 1870, the County Court fixed the rate of taxation 
for the ensuing fiscal year, ending August 31st, 1871, and in- 
elnding April 1871, and no tax was then imposed on auction- 
eers’ licenses. 

(a.) The county expenses during the ensuing year were 
then estimated, also the value of the property to be taxed, and 
the rate of taxation was fixed sufficiently high to meet the 
needs of the county; this having been done, their power of 
taxation for that fiseal year was exhausted. (2 W.S., Ed. of 
1870, p. 1196, §§ 7, 6, e¢ seq.) 

(b.) The power given to impose a tax must be construed 
strictly, hence the inquiry was not proper here, whether this 
is a statute in its nature mandatory or directory. 

(c.) Time isan important element in considering when the 
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power can be exercised. The time of the execution of the 
power here invoked, was when the first order was made, @. e., 
when the court had the finances of the county before it, and 
could and did determine what was “ necessary to defray the 
expenses” of that fiscal year. 

(7.) If the second order is allowed to stand, then County 
Courts are at liberty to produce an znequality in taxation, by 
making one assessment and then making up deficiencies with- 
out regard to equality, and of subjects not taxed. 

(e.) Upon the face of it the second order fails to show that 
the license tax then imposed was at all considered when the 
first order was made, and the necessity and equality of the tax 
is entirely left out of consideration. 

III. But even if the county tax on licenses had been pro- 
perly levied, and before the time when relator demanded his 
license, still, payment of the county tax could not have been 
demanded of relator as a condition precedent to his receiving 
his license; the law provides for the taxing of licenses as a 
species of property, by the County Court, but until the li- 
cense is issued it has no existence whatever, and cannot be 
taxed. 

IV. The case of State ex red. Meyers vs. Spencer, 49 Mo., 
342, mentioned in the argument of this cause, has no applica- 
tion to the case at bar. 


Thos. C. Reynolds, for Respondent. 


I. The law regulating the assessment of taxes by County 
Courts for county purposes in 1870, (W. S., 1870, p. 1196, §§ 
76, 78,) is directory, not mandatory as to the time when the 
assessment shall be made. The order of 27th of June, 1870, 
did not exhaust the taxing power of the court for that year, 
and an additional tax, that on licenses, was lawfully assessed 
on April 20th, 1871. The statute is merely directory as to 
any day for assessing the tax. 

II. Whether or not the eollector was correct in demanding 
a county tax on Grether’s license on 19th April, 1871, he had 
a right to do so on and after April 20th, 1871; the order was 
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made by the County Court that day, and the mandamus was 
too late, indeed, it was served only on the next-day, April 21st. 
Peremptory mandamus was therefore properly refused. (See 
49 Mo., 342.) 

IIL. The revenue officer is protected in obeying the order 
of his superior, in this case, the County Court, and remedies 
for such orders, if illegal, should be directed against the Supe- 
rior. If the order of 20th April, 1871, was illegal, the rem- 
edy was mandamus, not on the collector to deliver a license, 
but on the County Court to rescind its illegal order. In such 
cases, the complete superintending control our statutes give 
the Circuit Court over the County Court, should be resorted 
to, and parties considering themselves aggrieved by such or- 
ders, should not be encouraged by a lax interpretation of the 
law of mandamus, injunction, tresspass, &c., to vex and annoy 
officers merely ministerial. 

Avams, Judge, delivered the opinion of the court. 


The defendant was collector of St. Louis County, and the 
relator applied to him as such for an auctioneer’s license on 
the 19th of April, 1871. The defendant refused to issue the 
license unless the relator would pay a County tax to be levied 
on the license,—the tax had not been levied by the County 
Court at that time—but the County Court on the next day 
April 20th, 1871, levied a county tax on all licenses, including 
auctioneers’, The relator without further application, on the 
2ist of April, had an alternative mandamus issued and served 
on the relator. 

The defendant made return of the facts and the relator de- 
murred to the return, and the court overruled the demurrer 
and gave judgment thereon in favor of the defendant. 

It appears from the return that the County Court had made 
a general levy for county purposes in June, 1870, for the year 
ending Angust 31st, 1871, on all property that had been as- 
sessed, but omitted to make any levy on licenses made taxable 
by the law for State purposes, and on the 20th of April, 1871, 
the County Court supplied this omission by a proper order to 
that effect. 
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The County Court undoubtedly had the power to make the 
levy in question, and their omission to do so in the first order 
did not extinguish their authority. When this omission was 
brought to the attention of the court, it was its duty as the 
ministerial agent of the county, to supply the defect. 

When the tax was levied it became an incumbrance on the 
license, and the proper time to make the collection is at or be- 
fore the delivery of the license. (See State ex rel. Meyers 
vs. Spencer, 49 Mo., 342.) 

Let the‘judgment be affirmed. Judge Sherwood absent 
The other Judges concur. 


Srate oF Missovrt, Plaintiff in Error, vs. Joan G. Foss, De- 
fendant in Error. 


1. State vs. Foss, ante, p.416 Affirmed. 
Error to Hannibal Court of Common Pleas. 
O. Carstarphen, Wm. P. Harrison, and M. L. Hollister, 
for Plaintiff in Error. 
W. HZ. & G. F. Hatch, for Defendant in Error. 
Wagener, Judge, delivered the opinion of the court. 


This case is similar in all respects to the one decided at the 
present term between the same parties, and for the reasons 
given in that case the judgment of the court below must be 
affirmed. The other Judges concurring. 
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Crry or Carr Girarpeav, Appellant, os. Pum Rivey, ef al., 
Respondents. 

1. S/atute, construction of —Acts of Legislature—Enacting clause—Not essential 
to the validity of an act.—The provision of the constitution of M'ssouvi (Art. 
4, 2 26 ;) declaring that the style of the laws of this State shall be “Be it enset- 
ed” ete, is directory and not mandatory, and an Act regularly passed by the 
Legislature may be valid when this clause is omitted. 

2. Statute, construction of—-Act continuing a former act, not an original one.--The 
revision of a law does not have the effect of making the revised law entirely 
Original, so as to be construed as though none of its provisions had effeet but 
from the date of the revised law ; when a former provision is contained in a 
revised law it operates only as a continuance of its existence, and not asan 
original act. 

Appeal from Cape Girardeau Court of Common Pleas. 

Lewis Brown, for Appellant. 

I. A bill having passed the General Assembly and re- 
ceived the approval of the Governor, although entirely want- 
ing an enacting clause, as set out in the Constitution, Article 
4, §26, is valid. (People vs. Supervisors, 8 N. Y., 823-330 ; 
Pacific R. R. vs. Governor, 23 Mo., 368, et seg., People vs. 
Draper, 15 N. Y., 343-4.) 

The Constitution says, (Art. 6, § 26,) “All writs and process 
shall run * * in the name of the State of Missouri.” * * This 
provision has been held merely directory, and this court, say : 
“The constitution as well as the statute is merely directory, 
and neither the one or the other expressly makes void a writ 
not in conformity to its provisions.” (Davis vs. Wood, 7 Mo., 
165; Jump vs. Batton, 35 Mo., 196; Doan, ef al. vs. Boley 
et al., 38 Mo., 450, and see Cooley’s Const. Lim., p. 74, et seq.) 
A case directly in point, as to enacting clause is McPherson vs, 
Leonard, 29 Md., 377,—and see Swan vs. Buck, 40 Miss., 
268; State vs. Delesdenier, 7 Texas, 76; Supervisors vs. Hee- 
nan, 2 Minn. 330; Washington vs. Paige, 4 Cal., 388.) 

The Constitution itself contains all the inhibition that can 
exist against legislative action, and the courts cannot add to 
these inhibitions. 

II. If the Legislature act within the scope of the powers 
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conferred upon them, and were not prohibited by the Con- 
stitution, the courts cannot pronounce their act void, merely 
because, in their opinion, it is contrary to the principles of 
natural justice. (Calder vs. Bull, 8 Dallas, 899 ; Satterlee vs. 
Mattemore, 2 Peters, 380; Fletcher vs. Peck, 6 Cranch, 87.) 

III. The General Assembly may rightfully, by a subsequent 
act,validate and confirm previous acts of a corporation otherwise 
invalid. (Cooley’s Const. Lim., p. 371-379 and citations; 
Dillon Mun. Corp., § 42 note 1; p. 346 note 3.) When a 
statute dues not, in express terms, annul a right or power 
given to a corporation by a former act, but only confers the 
same rights and powers under a new name, and with addi- 
tional powers, such subsequent act does not annul the rights 
and powers given under the former act and under its former 
name, unless there is an express repeal of such former act.— 
(State vs. Mobile, 24 Ala., 701; Girard vs. Philadelphia, 7 
Wall, 1; Commonwealth vs. Worcester, 3 Pick., 474; Trustees 
ete., vs. Erie, 31 Pa. St., 515-517; Fowler vs.’ Alexandria, 3 
Pet. 398-408; St. Louis vs. Alexander, 23 Mo., 509.) 


Louis Houck, for Respondent. 
>] 


I. The Constitution of Mo. in 1863, as now, provided that 
the style of the laws shall be: “Be it enacted by the General 
Assembly of the State of Missouri as follows *” 

This is a mandatory provision of the Constitution of the 
State. (State vs. Miller, 45 Mo., 49S.) 

In the ease of MePherson vs. Leonard, 29 Md., 377; it 
seems that the Constitution of Maryland provided that the 
style of the Court should be. “Be it enacted by the General 
Assembly of Maryland ;” yet that the Supreme Court held 
that law with no other enacting clause than “Be it enacted,” 
was valid and constitutional. 

The cases of State vs. Delesdenier, 7 Texas 94, and Swan 
vs. Buck, 40 Miss., 293, are to the same effect. 

In these cases it will be seen an enacting clanse of some sort 
was found, although not strictly following the clause pointed 
out by the Constitution. Buta wide difference exists between 
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those cases and the ease at bar, for in the case now un- 
der consideration no enacting clause whatever will be found. 

It would seem that it is impossible that a statute creating 
this essential requisite of law shoulda be void. , 

The cases of Supervisors vs. Heenan, 2 Minn., 330, and 
Washington vs. Paige, 4 Col., 388; have no application, and 
a different rule prevails in regard to the matters decided in 
those cases in this State. (State vs. Miller, 45 Mo., 498.) 

The former acts in relation to the incorporation of the City 
of Cape Girardeau, as well as the subsequent acts cited, cannot 
be considered upon this demurrer. The petition refers to the 
Act of 1863 as incorporating the city. The plaintiff might 
doubtless have amended his petition by referring to some other 
act of incorporation, but he neglected and refused so to do by 
standing by his petition. 


Waaener, Judge, delivered the opinion of the court. 


The plaintiff's petition alleged an act of incorporation in- 
vesting plaintiff with power to sue. A demurrer was inter- 
posed and sustained, and the important question that arises in 
the case is the validity of the act of the Legislature incorpo- 
rating the plaintiff as a city. 

The objection taken is that there is no enacting clause to 
the law, and it is contended that this omission renders it wholly 
invalid. The Constitution of this State (Art. 4, § 26,) declares 
that the style of the laws of this State shall be: “Be it enact- 
ed by the General Assembly of the State of Missouri as fol- 
lows :” and we are now to determine whether the provision 
is impqrative or directory only. There is no doubt as to the 
regular passage of the act, its approval by the Governor, and’ 
its publication by the authority of the State. 

In the early period of English history there was no fixed 
and certain style adopted in the passage of laws. It shifted 
and took different shapes in different reigns. But the most of 
the American States, when they entered upon a new order of 
things, adopted a style which they declared should be pur- 
sued. 
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The question is not one of construction, for the language of 
the Constitution is clear and explicit, but simply one of appli- 
‘ation. How is this particular provision to be applied, and- 
what shall be the consequence of a disobedience of its direc. 
tions ¢ 

If the provision is to be held as directory only, and not 
mandatory, the rule is that it may be disregarded without 
rendering the act void. The rule declared by Lord Mansfield 
in Rex vs. Loxdale (1 Burr, 447,) that, “there is a known dis- 
tinction between circumstances which are of the essence of a 
thing required to be done by an act of parliament, and clauses 
merely directory” has been followed by a long train of cases, 
and is now universally recognized. And where the language 
used does not import that it is of substance, the clauses of a 
law directing its observance are regarded as directory simply, 
for that is directory which is not of the essence of the thing 
to be done. 

In the case of the Pacific Railroad vs. the Governor, (23 
Mo., 353,) which was an application for a mandamus to the 
Governor, requiring him to issue the bonds of the State to a 
railroad company under a law alleged by him to have been 
passed by the Legislature over his veto, without the obser- 
vance of the forms prescribed by the Constitution, this Court 
held that, notwithstanding the constitutional forms were no- 
complied with, still the law was not void. In the opinion it 
is said: “The course required to be observed in the perform- 
ance of an act is not always of its essence or vitality. When 
an act is directed to be done in a particular way, the direction 
may be merely directory—that is, it is not of the essence of 
the act, but the act may stand in law notwithstanding the 
direction was not strictly observed. This is a familiar princi- 
ple. * * * * All we design to hold is that there are forms to 
be observed in the enactment of laws; that the members of 
the Legislature are sworn to observe those forms, and yet, if 
they are violated, the Constitution never intended that their 
acts should be void.” 

The Constitution uses the same language that it has employed 
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in reference to the style of laws when it speaks of writs and 
process, and declares that they shall run in the name of the 
State, yet this clause has always been held to be directory. 
(Davis vs. Wood, 7 Mo., 165; Jump vs. Batton, 35 Mo., 196 ; 
Doan ef al. vs. Boley et al., 38 Mo., 450.) 

The very question presented, arose ina case in Maryland 
The Constitution in that State is the same as ours in regard 
to the style of laws. A law was there passed omitting the 
required style, and it was decided that the Constitutionalpro- 
vision was directory only and not mandatory, and that the 
omission of the enacting clause did not render the act uncon- 
stitutional and void. (McPherson vs. Leonard, 29 Md., 377. 
So in Mississippi, it is held that the provision is directory and 
that it is not essential that there should be a literal adherence 
to the formula of words prescribed by the Constitution, but 
that the acts need only show the authority by which they 
were adopted, and that it was the intention of the Legislature 
that they should have the effect of laws. (Swain vs. Buck, 
40 Miss., 268.) 

After a diligent search I have failed to find any case hold- 
ing that a law was unconstitutional or void on account of an 
omitted or imperfect enacting clause. 

The enacting clause is certainly not of the essence of the 
law. It furnishes no aid in its construction, and its provisions 
are as clear and intelligible without it as they are with it. It 
is not material in indicating by what authority the law was 
enacted, for being passed in due torm by both Houses of the 
Legislature and properly approved by the governor, with no 
allegation of suspicion attached to it, it comes before the 
courts bearing sufficient evidence that it is really and truly a 
law. 

To hold that a law supported by these sanctions was not 
valid because certain formal and immaterial words were omit- 
ted, would be sacrificing substance to mere form, which I 
think the court is not justified in doing. 

Aside from these views, the act we are now considering 
does not pretend to be an original act. It is to reduce the 
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law incorporating the plaintiff and the several acts amendato- 
ry thereof into one. The revision of a law does not have the 
effect of making the revised law entirely original, so as to be 
construed as though none of its provisions had effect but from 
the date of the revised law, 

When a former provision is continued in a revised law, it 
operates only as a continuance of its existence, and not as an 
original act. (St. Louis vs. Alexander, 23 Mo., 309.) The 
Court, therefore, I think, erred in holding the act of incorpo- 
ration set out in the petition invalid. The other questions 
raised in regard to the ordinances cannot be decided upon 
demurrer if they are objectionable; the objection must be 
raised by answer. 

Let the judgment be reversed and the cause remanded. The 
other Judges concur. 


Srare or Missovrt, Respondent, vs. Wituetmine ScuurMANn, 
Appellant. 


7 


. State vs. Barada, 49 Mo. 504, and State vs. Schurman ante, p. 165, affirmed, 
Appeal from St. Louis Court of Criminal Correction. 
Eber Peacock, for Appellant. 

M. W. Hogan, for Respondent. 


Ewina, Judge, delivered the opinion of the court. 


This was a prosecution commenced before a Justice of the 
Peace in the City of St. Louis, for disturbing the peace. De- 
fendant was found guilty and her fine assessed at five dollars. 
From this judgment she took an appeal to the St. Louis Court 
of Criminal Correction, where a judgment was again rendered 
against her, and the ease is brought to this court by appeal. 

The only question in this case, namely, whether the Justice 
had jurisdiction of the offense charged, and if not, whether 
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prosecution should have been dismissed and the defendant 
discharged, was passed upon in the case of the State vs. Barada, 
49 Mo. 504; and in the case of the State vs. Schurmann de- 
cided at this term of the court. (Ande p. 165.) 

Judgment affirmed. The other Judges concur. 


Srate or Missourt, Respondent, vs. Mary Mutien, Appel- 
lant. 

1, Practice, criminal—Assault and battery—Complaint—A fidavit before a no- 

tary sufficient—An affiiavit to a complaint for assault and battery sworn to 


before a Notary Public, is sufficient to authorize the issue of a warrant be- 
fore a Justice of the Peace. 


Appeal from St. Louis Court of Criminal Correction. 
Voullaire & Sternberg, for Appellant. 

M. W. Hogan, for Respondent. 

Avams, Judge, delivered the opinion of the court. 


This was a prosecution for assault and battery, commenced 
before a Justice of the Peace. 

The complaint on which the warrant of the Justice was is- 
sued was sworn to beforea Notary Public of St. Louis County 

The point raised here is, that the Justice had no jurisdiction 
to issue a warrant on an affidavit made before a Notary. 

Section three, of the Act concerning Notaries Public, (2 W. 
S., 959,) authorizes Notaries to take affidavits, and administer 
oaths and affirmations in like cases, and in like manner as Jus- 
tices of the Peace. The only object of the information was 
to authorize the Justice to issue his warrant. If he is satis- 
fied that such information has been duly sworn to before a 
proper officer, that is sufficient to authorize him to bring the 
defendant before him for trial. 
Judgment affirmed. The other Judges concur. 
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Lyman W. Parcuty, Respondent, vs. Frepertck Bonsacr, 
Appellant. 
1. Justices’ courts—Appeal —Time, computation of —Sunday.—In computing the 
time limited for perfecting appeals from justices’ courts, Sundays are to be includ. 
ed as other days. The principle of dies non does not apply in such cases, 


Appeal from St. Louis Circuit Court. 
Rankin & Hayden, tor Appellant. 


I, The phrase “six days” means six legal days, (W. S., 651, 
§ 12,) that is, six judicial days, and if Sunday is one of the 
intervening days, as the act prescribed to be done on one of the 
days, cannot be done on that day, Sunday is not to be counted. 
(National Bank vs. Williams, 46 Mo., 17.) 

Sunday is not to be counted as one of the days of the term 
of a court. (Michie, ef al. vs. Michie’s Admr., 17 Grattan, 109, 
111; Thayer vs. Felt, 4 Pick., 354; Penniman vs. Cole, 8 
Met., 494 ; Hannum vs. Tourtellot, 10 Allen, 494.) 


Horatio D. Wood, for Respondent. 

I. The failure to file the affidavit and appeal bond before 
Dee. 7th, is fatal to the appeal. (Gen. Stat. 1865, Chap. 188, 
R$ 11, 12; Robinson vs. Walker, 45 Mo., 117-119; Bernicker 
vs. Miller, 37 Mo., 498.) See also Gen. Stat. 1865, Chap. 9, 
as to Construction. 

II. The doctrine of ** dies non” dees not apply to this case. 
(Gen. Stat. 1865, 735, §§ 11, 12.) 

The statute fixes the time at which the appeal is returnable, 
and directs that the appellant shall file his affidavit and bond 
before that time. 


Surerwoop, Judge, delivered the opinion of the court. 


This was a suit before a Justice of the Peace for unlawful, 
detainer with judgment for complainant, December Ist, 1871 ; 
but no affidavit or appeal bond filed until the seventh of that 
month. 

The Circuit Court which was in session at the time the judg- 
ment of the justice was rendered, dismissed the appeal on the 
ground that it was not taken in the time prescribed by law. 
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The general term affirmed the judgment of dismissal and the 
case now comes here by appeal. 

It appears from the bill of exceptions that the day on which 
the justice rendered judgment was Friday, and the application 
for the appeal presented on the following Thursday. And it 
is now contended by appellant that the intervening Sunday 
was dies non and therefore that the appeal was in time. 

In other words that when the statute says stz days, it may 


mean seven. 


With equal propriety a party against whom a judgment by de- 
fault was rendered before a Justice of the Peace, on Saturday 
the first day of the month, might contend that as éwo Sundays 
had intervened before the ten days allowed by law had expir- 
ed, therefore a motion to set aside that default would not be 
too late, if filed on the 13th of that month. 

So also, by like reasoning, a party on whom service was had 
on Friday, the last day of the month, of process returnable on 
the seventeenth of the month following, might claim be was 
not served in time for the ensuing term, because three Sun- 
days had occurred between the day ofthe service and the re- 


turn day of the writ. 


The position taken by appellant is nota whit less untenable 
than that in the cases above supposed ; nor are the statutes ap- 
plicable to those cases any more plain and unambiguous than 
the one under consideration. 

The evident theory of appellant’s argument is, that the act 
respecting forcible entry and detainer was designed to operate 
with uniformity, to give to each similarly situated appellant 
party, an egual number of days in which to perfect an appeal ; 
thus six days exclusive of Sundays during the sessions of the 
Circuit Court, and ten days, Sundays excluded, in vacation in 
which to do the same thing. A brief examination of sections 11 
and 12 of the act referred to, will, however, incontestably show 
the fallacy of such position. Under those sections an appeal 
when taken in vacation, may be taken within ten days after 
rendition of judgment, but must be returnable to the first day 


of the newt term; so that in point of fact a party who in vaca- 
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tion takes an appeal, may be cut down by the operation of 
those sections to less than ¢hvee days in which to thus proceed, 
provided a term of the Cireuit Court should intervene. 

The accident of Sunday intervening, has nothing todo with 
the proper construction of the act in question. The words of 
the statute respecting the number of days in which an appeal 
is to be perfected, are general, and therefore must receive a 
general construction and no exceptions, save those enumerated 
in that act or in acts t~ pari materia are to be allowed. 

The case cited by appellant, of the National Bank vs. Wil- 
liams, 46 Mo., 17, was a case resting upon the proper construc- 
tion to be given that section of the Practice Act relating to mo- 
tions for new trials. In that section (2 W. S., p. 1059, § 6,) 
the Legislature had only in contemplation the regulation of 
matters which must of necessity take place on a court day. 
Besides it had been expressly provided, (1 W. S., 422, § 34,) 
that Sunday should not be one of these days, except for the 
two therein enumerated purposes, that of receiving a verdict, 
or discharging a jury. And it must be presumed that the 
Leglislature had that provision, as well as the rule of the com- 
mon law in that regard in mind, and therefore, in prescribing 
the time in which motions for new trials should be filed, meant 
four court days, and did notintend that Sunday which was 
both by the common law and the statute dies non, should be 
included in the computation. Sothat nothing enumerated in 
that case is at all applicable here ; nor can any such presumption 
as to the intended exclusion of Sunday, be invoked in the pres- 
ent instance. 

As was well said, in Thayer vs. Felt, (4 Pick. 554,) a case on 
which appellant also relied, but, which has here no application, 
“The probable intention of the Legislature must govern ” in 
cases of this sort. 

Now, we have a rule for ascertaining the intention of our 
Legislature laid down by the Legislature itself, and it is this: 
“Words and phrases shall be taken in their plain and ordinary 
and usual sense” unless those words and phrases are “techni- 
cal” and “have a peculiar and appropriate meaning in law.” 


28—voL. LI. 














ST LOUIS. 





Walsh v. Mississippi Transportation Co, 





But there is nothing whatever in either of the sections now 
under discussion, to in the remotest degree indicate that the ex- 
pression “ within six days” is of “technical import,” or is to 
receive any other signification than the usual and ordinary use 
of those words would denote. 

And again, ifany further guide to the conclusion we have 
reached were needed, where the pathway of Legislative inten- 
tion is so plain, it would be furnished by the uniform construe- 
tion, in full accord with our views, which the act under con- 
sideration has always received. 

For these reasons, no hesitancy is felt in the assertion, that 
that construction must continue to prevail, and that the phrase 
‘within six days” is only susceptible of the meaning placed, 
upon it by the court below, whose judgment is accordingly, 
with concurrence of the other Judges, except Judge Wagner 
who is absent, affirmed. 


Patrick Watsu, Respondent, vs. Misstssrprt VALLEY TRaAns- 
PoRTATION Company, Appellant. 


1. Oustom—To be binding must be actually known, or universal and notorious. 
—A person is not bound by a custom unless he has personal knowledge there- 
of, or it isso notorious, universal and well established that his knowledge there- 
of would be conclusively presumed. 

2. Damages for personal injuries—Negligence—Contributory negligence.—In an 
action for damages for personal injuries the rule is, that although the plaintiff 
may have failed to exercise ordinary care and diligence and such failure con- 
tributed in a remote degree to the injury, yet if defendant was guilty of negli- 
gence which was the immediate cause of the injury, and with the exercise of 
ordinary prudence and care by defendant the injury could have been prevented, 
defendant is liable. But if plaintiff could have avoided the injury by the ex- 
ercise of ordinary care and prudence, defendant is not liable. And this prin- 
ciple is not confined to any particular ciass or classes of persons, 


Appeal from St. Louis Circuit Court. 
Hitchcock, Lubke & Player, for Appellant. 


I. This was a clear case of positive and direct negligence on 
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the part of the plaintiff. He has no right to assume that the 
hatch was closed, he not being upon a highway, and he was 
bound to use extraordinary care while he was walking in the 
dark. (Boland vs. Missouri Railroad Company, 36 Mo., 484; 
Callahan vs. Warne, 40 Mo., 131.) 

Negligence is still a question ef law. (Devitt vs. Pacific 
Railroad, 50 Mo., 302.) 

The court was bound to say that the facts shown by plain- 
tiff constituted negligence, and that therefore he could not re- 
cover. 

II. The court below clearly and positively erred in giving 
plaintiff's instruction as to the custom or usage established by 
defendant. 

a. This instruction was erroneous in that it required the 
jury to find that plaintiff had personal knowledge of this usage, 
that is, it required the jury to find that plaintiff had been shown 
to have actual knowledge of it, and prevented the jury from 
tinding constructive notice. 

b. Defendant did not plead or attempt to prove a general 
custom such as is supposed to enter into and form part of a con- 
tract. Defendant did establish a proper and usual mode of 
dealing which the jury were at liberty to consider as an element 
in the question of negligence. Hence this part of the instrue- 
tion was misleading and comes within the opinion of this court 
in Buel vs. St. Louis Transfer Company, 45 Mo., 562. 

III. The court below erred in giving plaintiffs instructions 
concerning negligence. 

a. The facts of the case did not warrant the statement of 
fact made in this instruction that plaintiff's negligence remote- 
ly contributed to the injury ; there was no evidence warrant- 
ing this comment by the court. At best this part of this in- 
struction was but a hypothetical statement of a proposition of 
law for which there was no evidence in the case. This should 
not be done, and if done is error. (Kennedy vs. North Mis- 
souri Railroad Company, 36 Mo., 365.) 

b. The use of the word “ remotely ” was wholly improper, 
and although its use was recommended in the case of Morrissey 
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vs. Wiggins Ferry Company in 43 Mo., the use of similar lan- 
guage (the phrase “ undue carelessness”) was held to be error 
in a late case—that of Buel vs. St. Louis Transfer Company, 
45 Mo., 562. 

IV. The case of Morrissey vs. Wiggins Ferry Company, 43 
Mo., 380, is the case of a common carrier of passengers, and the 
person injured was a passenger, and the court held (see p. 383) 
that “ the degree of responsibility to which carriers of passen- 
gers are subjected, is not ordinary care merely, which will make 
them liable only for ordinary neglect, but extraordinary care 
which renders them liable for slight neglect,” and therefore 
authorized an instruction which threw the consequence of 
slight neglect upon the carriers. The case at bar was not the 
cease of a carrier of passengers, and the plaintiff was not a passen- 
ger. The rules as to negligence applicable to cases of passen- 
ger carriers have no application here. In the case at bar the 
plaintiff was an employee, and his personal safety was not in 
the hands of the defendant so that the defendant could be held 
liable for slight neglect. The burden was upon him to show 
that through no fault of his, but through and by the careless- 
ness of defendant’s servants, he was injured. The court should 
have stated that defendant was liable only for ordinary neg- 
lect, and that defendant was not liable at all, if plaintiff by the 
exercise of reasonable care and caution would have avoided the 
accident. (Shearm & Red. on Negl., 27, § 24.) 


J. T. Tatum and W. H. Horner, for Respondent. 


I. The law of this State is firmly established that in actions 
for damages arising from negligence, it should be left to the jury 
to say whether, notwithstanding the imprudence or neglect of 
the injured person, the defendant could not, in the exercise of 
reasonable care and diligence, have prevented the injury. 
There is no difference in law between negligence and gross 
negligence. (McPheeters vs. Hannibal & St. Joseph R. R., 
45 Mo, 22;0’Flaherty vs. Union RailwayCompany, 45 Mo. 70) 

IL. Ifthe plaintiffs neglect was slight or remote, and if the 
conduct of defendant’s agents was the immediate and direct 
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cause of the injury, and if with the exercise of prudence and the 
uce of proper appliances on their part, the result might have 
been prevented, the defendant is not excused. 

Carelessness of the plaintiff was not the proximate cause of 
the injury. (Fitch vs. Pacific Railroad Company, 45 Mo. 322.) 

Contributory negligence will not excuse. (Jd. See also Buel 
vs. St. Louis Transfer Co., 45 Mo., 562, and cases there cited ; 
Morrissey vs. Wiggins Ferry Company, 43 Mo., 380, 384; 
Brown v. Hannibal & St. Joe Railroad Company, 50 Mo., 
461.) 

III. The instruction as to custom, refused, is erroneous as it 
leaves out of view what the defendant should have done, 
knowing the men were to work before daylight next day. 

The law as to custom was properly laid down in the first in- 
struction for the plaintiff. 


Waener, Judge, delivered the opinion of the court. 


The defendant, on one of its barges, brought to the port of 
St. Louis a cargo of salt consigned to Bogy & Co. The salt 
was in bulk, and the consignees employed the plainfiff and 
others to sack and unload the same. Defendant commenced 
loading hay on the barge before all the salt was removed, and 
being anxious to have the barge unloaded as speedily as pos- 
sible, in order that it might be used for the purpose of taking 
on the remainder of the hay, requested the workmen to work 
late at night and resume their labors early inthe morning. In 
the afternoon at about five o’clock preceding the accident to 
the plaintiff, the defendant’s superintendent ordered the hatch- 
way on the fore part of the barge to be uncovered for the pur- 
pose of ventilation. ‘The hatchway was left open the whole 
night. Plaintiff returned that evening and worked till about 
nine o’clock. Inthe morning he again returned and com- 
menced his work before daylight, and in going across the 
barge fell through the open hatchway into the hold of the boat 
and received the injuries for which this suit was brought. 

There was no light or any other guard placed around the 
apperture to warn him of his danger. The verdict and judg- 
ment were for the plaintiff. 
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The record contains no evidence to show that plaintiff had 
personal knowlege of the hatchway being left open, and he 
swears positively that he had none. But it was sought to 
show that there was a custom with the defendant to uncover 
the hatchway to ventilate the boats, and that the plaintiff 
must have had knowledge of that fact. Upon this point the 
court instructed the jury that the plaintiff was not bound by 
any custom of the defendant as to the ventilation of its barges, 
unless they believed from the evidence that he had personal 
knowledge thereof, or unless such custom was so well estab- 
lished and universal that his knowledge of the same would be 
conclusively presumed. This instruction appears to me to be 
entirely unexceptionable. If the plaintiff had no personal 
knowledge that it existed, it would be necessary to show that 
it was so universal and notorious that it was presumed that 
all were conversant with it. 

But the only question in the case deserving any particular 
consideration or comment, is the action of the court in giving 
plaintiffs third instruction ; which told the jury that although 
they might believe from the evidence that the plaintiff failed 
to exercise ordinary care and prudence while upon the barge 
of the defendant, which failure might have contributed re- 
motely to his injury, yet, if they believed from the evidence, 
that the officers, agents or employees of defendant or either of 
them, were guilty ef negligence which was the immediate cause 
of said injury, and with the exercise of prudence and care by 
said officers, agents, or employees or either of them, said in- 
jury could have been prevented, then the defendant was liable, 
and they should find for the plaintiff. 

In connection with this, the court, at the instance of the de- 
fendant, instructed the jury to find for the defendant if they 
believed from the evidence and circumstances of the ease, that 
plaintiff could have avoided falling into the hatchway of the 
barge by exercising ordinary care and prudence. 

The two instructions taken together constitute a very fair 
presentation of the law, and the rights and liabilities of the 
party. The instruction given for the plaintiff is copied from 
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one which was given in the case of Morissey vs. The Wiggins 
Ferry Co., (43 Mo., 380,) and has often been approved by this 
court. 

The cases are so numerous in which a similar declaration-has 
been sustained, that if any principle can be considered as es- 
tablished this surely ought to be one. The facts in the case 
made the declaration proper. The plaintiff perhaps did not 
exercise the most exact care. He probably did not feei his 
way to see that every thing was safe, but if he moved in such 
a manner as a man ordinarily would under the circumstances, 
and the defendants negligently left the hatchway uncovered, 
which was the direct and immediate cause of the injury, then 
the law was properly declared. 

But it is contended that although this may be the rule in 
reference to carriers of passengers, it does not apply to a case 
like the one at bar. This however is a mistake. The rule 
was first announced, and the principle had its origin in cases 
having no connection with passenger carriers. 

In the recent case of Brown vs. The H. & St. Jos. R. 
R. Co., (50 Mo., 461,) it was distinctly held,that although a per- 
son was a trespasser or contributed to his injury by his own 
carelessness or negligence, yet if the injury might have been 
avoided by the use of ordinary care and caution by the R. R. 
Co., they were bound to use that care or caution or they would 
be liable. Many eases are cited in the opinion directly sus- 
taining that doctrine. 

In Lynch vs. Nurdin, (1 Ad. & El., N. S., 28,) defendant 
negligently left his horse and cart unattended in the street. 
The plaintiff, a child, got upon the cart in play, another child 
incautiously led the horse on, and the plaintiff was thereby 
thrown down and hurt. Lord Denman Ch. J., delivered the 
unaminous opinion of the Queen’s bench holding that defendant 
was liable in an action on the ease, though plaintiff was a tres- 
passer and contributed to the mischief by his own act; and 
that it was properly left to the jury whether defendant’s con- 
duct was negligent, and the negligence caused the injury. 


In Daviess vs. Mann, (10 M. & W., 545,) the defendant negli- 
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geutly drove his horses and wagon against and killed an ass, 
which had been left in the highway fettered in the forefeet 
and thus unable to get out of the way of the defendant’s wag- 
on, and it was held that the jury were properly directed, that 
although it was an illegal act on the part of the plaintiff so to 
put the animal on the highway, yet that did not justify the de- 
fen lant in killing him, and that the plaintiff was entitled to re- 
cover. Lord Abinger,Chief Baron, and Baron Parke both deliv- 
ered opinions reiterating and enforcing the principles laid 
down by Lord Denman jn Lynch vs. Nurdin. 

So, in the Mayor of Colchester vs. Brooke, (53 Eng. Com. 
Law 339.,) where oysters were placed in the channel of a public 
navigable river, so as to create a nuisance, yet a person navi- 
gating the river was holden not justified in running his vessel 
avainst them, when he had room to pass without so doing. 

There are a great number of cases establishing this doctrine 
and many of then are cited in the opinion in Brown ys. HI. & 
St. J. R. R. Co. But it is not deemed necessary to discuss 
them further. The rule is settled and can not nuw be shaken. 

In the preseat case the plaintiff at the request of and for 
the accommodation of the defendant went to his labor at an 
unseasonable time, before there was sufficient light to see any- 
thing around him. He had a right to act on appearance and 
to presume that the defendant had been mindful of his riglits, 
and had not done anything which would produce injury to 
him. If defendant did the act which was the immediate 
cause of the mischief, and plaintiff did not directly contribute 
thereto, then defendant’s liability is unquestioned. The ques- 
tion of negligence was properly submitted, under fair instruc- 
tions, and the judgment must be affirmed. Judge Sherwood 
absent. The other Judges concurring. 
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Anna Benxenporr, Appellant vs. Freperica Vincenz, e/ al., 
Respondent. 


1. Mortgages and Deeds of Trust—Sales—Advertisement—St. Louis Leyal Re- 
cord--Publication in, imparted notice.—The St. Louis County Legal Record 
and Advertiser was a newspaper, for the purpose of publishing judicial no. 
tices, and an advertisement in that paper of a sale under a Deed of Trust im- 
parted notice, and satisfied the requirement of the deed. (Kellogg vs. Carrico, 
47 Mo., 157, affirmed.) 

Mortgages and Deeds of Trust—Sale under Deed of Trust—Sale of property 
ina lump, not per se sufficient to invalidate sale.—The mere fact that property 


to 


conveyed by Deed of Trust is sold under the deed, in gross, is not per se 
sufficient to invalidate the sale. There must be some attendant fraud or unfair 
dealing or abuse of the confidence reposed in the trustee, in order to obtain the 
aid of a court of equity to divest a title acquired under such a sale. 


Appeal from St. Louis Circuit Court. 
John F. Darby, for Appellant. 


I. The bill charges that one of the papers in which the ad- 
vertisement of the Trustee was printed, the St. Louis County 
Legal Record and Advertiser, was not a newspaper in the 
proper sense of the word, and that therefore a publication 
therein was not sufficient. 

This is fully admitted by the first three defendants, who 
made default and filed no answers and it is not denied in the 
answer of the other defendant, who was permitted to answer, 
so that the facts as charged are admitted by all the defendants ; 
and therefore the advertisement was not published as required 
by the terms of the Deed of Trust. 

II. The property was sacrificed at what was less than half 
its value, viz: $960, being sold ina lump and not in lots as it 
should have been, and as it had been done more than eight 
years before, when Benkendorf bought it at public sale, and 
when it was sold in separate lots, one lot at a time, and when 
he paid more than two thousand dollars for thesame property, 
as shown by the evidence; when there were no improvements 
to any extent near or in the neighborhood of this property. 
He in like manner when he executed the Deed of Trust 
to Hertter, the Trustee, deeded and described the lots one at a 
time, and numbering and describing them as they had been 
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numbered and described when sold by the city; and the 
inoney was borrowed on them as numbered, when the money 
was borrowed of Frederica Vincenz. The Trustee Hertter, 
put up the whole six lots and sold them in a lump, when there 
was not a single bidder present, except Steele the agent of 
Frederica Vincenz. This is admitted in the answer, and is 
attempted to be justified on the ground that it was suburban 
property, outside the city. This was clearly against right and 
justice and was a violation of the duties of the trustee; and 
the property should have been sold in lots, according to the 
sub-division, one lot at a time, as it had been sold original- 
ly by the City of St. Louis, when the same property had 
been sold for more than double the amount, some eight 
years and a half before. The Trustee in making the sale, is 
the agent of both parties. (27 Mo., 77; Goode vs. Comfort, 39 
Mo., 313.) 

“Sale of land and town lots en masse which are susceptible 
of division, is illegal, and the sale will be set aside.” (Day vs. 
Graham 6 Ill., 485; Woods vs. Morrell, 1 John. Ch., 103; 
Wakefield vs. Campbell, 20 Maine, 393.) And the rule be- 
comes directly imperative, that where the lots have been pre- 
viously sub-divided into separate and distinct lots, that the 
division shall not be disregarded by the trustee, and the lotis 
sold in a lump or one body, as if no such division had been 
made. (Fine vs. St. Louis Public Schools, 30 Mo., 166; 
Chesley vs. Chesley, 49 Mo., 540; Greenl. Evid., § 316; 
Evans vs. Wilder, 5 Mo., 319; S. C.,7 Mo., 362; Evans vs. 
Ashley, 8 Mo. 177; Hill on Trusts., 479-480-495 ; Lewis on 
Trusts, 367; Gray vs. Shaw, 14 Mo., 341; Rector vs. Hart, 
8 Mo., 460; 2 Am. Law Reg., 712 ; 27 Mo. 77; Conway vs. 
Nolte, 11 Mo. 76; Goode vs. Comfort, 39 Mo. 313.) 

Finkelnburg §& Rassieur, for Respondents. 

I. Selling in a lump is not per se ground for setting aside 
a trustee’s sale. It is a matter of discretion with the trustee 


under all the circumstances of each case. (Goode vs. Comfort 
3) Mo., 313; Taylor’s Heirs vs. Elliott, 32 Mo., 175; Kellogg 
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vs. Carrico, 47 Mo., 157; Carter vs. Abshire, 48 Mo., 300; 
Ross vs. Mead, 10 Ills., 171; Gillespie vs. Smith, 29 IIL, 
473; Singleton vs. Scott, 11 Iowa, 576.) 

The true question in all such cases, is not whether the 
property was or was not sold in a lump, but whether such a 
mode of selling was in fact an act of unfairness in the particn- 
lar ease, and resulted in such injury to the debtor as to war- 
rant the Court in exercising its equity powers for the purpose 
of setting aside the sale. There is no inflexible, arbitrary rule, 
requiring a sale in sub-divisions in all cases, 

A paper devoted to the gathering up and dissemination of 
legal news is a newspaper, and in that sense the St. Louis 
Legal Record and Advertiser was a newspaper, and publica- 
tion in it imparted notice of a sale under this deed of trust. 
(Kellogg vs. Carrico, 47 Mo., 157.) The act of March 5th, 
1861, (Session Acts 1861, p. 100) requires all notices of sale un- 
der deeds of trust to be advertised in this paper, and the act 
was not repealed until March 23, 1863. 


Surrwoop, Judge, delivered the opinion of the court. 


This was a suit in the nature of a bill in Chancery, institu- 
ted in the Cireuit Court of St. Louis County by Anna Benk- 
endorf, against Frederica Vincenz and others, for the purpose 
of canceling a certain deed of-conveyance executed to said 
Vincenz by one Hertter, as trustee, (under a deed of trust 
made to the latter in the year 1859, by Oswald Benkendorf, 
deceased, former husband of plaintiff.) of lots 5, 6, 7, 8, 9 and 
10, of Block 1 of the first sub-division of the City Commons, to 
secure a loan of $900 (from said Vincenz, to said Benken- 
dorf—) and also to cancel a conveyance for the same property 
subsequently made by said Vincenz to Fritchy and wife, who 
together with the trustee were also made parties defendant to 
the proceeding. 

The petition, as grounds for the relief sought, charges frand 
and divers irregularities and abuses in the advertisement and 
conduet of the sale, which took place in October, 1862, after 
the death of the grantor, and nearly two years after the ma- 
turing of the note. This suit was brought in 1870. 
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There are many minor exceptions scattered throngh the re- 
cord, which are not worthy of specific attention, and consider- 
ation will therefore only be given to the two points which 
constitute the chief basis of complaint, viz: 

First, that the “St. Louis County Legal Record and Ad- 
vertiser,” in which was printed the advertisement for the sale 
of the property under the deed of trust, was not a “ news- 
paper.” 

Second, that the property was sold “in a lump.” 

The first point was expressly decided by this court in Kel- 
logg vs. Carrico, 47 Mo., 157, in which it was held that the 
paper referred to was a newspaper ; and from that ruling I 
see no reason, and feel no inclination to depart. 

As to the second point: 

While it is true that sales of this character will be narrow- 
ly watched, and every possible safeguard thrown around the 
interest of him who has been truly called “a servant to the 
lender ;” yet the mere fact that the property conveyed by 
deed of trust is sold zx gross is not per se sufficient to avoid 
the sale; and no case that I am aware of has gone to that 
length. There must be some attendant frand, unfair dealing, 
or abuse, by the trustee of the confidence reposed in him}; or 
some resulting injury from a sale made in this way, in order 
to obtain the aid of a court of equity to divest a title thus ac- 
quired. 

In the very nature of things some latitude of discretion 
ought in this regard to be allowed the trustee, indeed the very 
instrument conferring the power, contemplates this, and so long 
as his acts are free from any suspicion of bias, and that discre- 
tion is not arbitrarily nor unsoundly exercised, those acts will 
be exempt from equitable interference. 

The evidence in this case, of which thorough examination 
has been made, by no means discloses anything in support of 
the charges contained in the petition ; but on the contrary it 
would seem that the transaction is susceptible of but one con- 
struction, that of fairness and good faith, and that the prop- 
erty in question brought all that it was-worth, or at least, all 
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that it would have brought, even if sold “ lot by lot ” in those 
troublous times—during which the sale referred to took place. 

For these reasons, the judgment rendered in the court be- 
low in favor of the defendants, will, with the concurrence of 
the other Judges be affirmed. 





Henry C. Orirey, ef al., Respondant, vs. Cuar.es VASEL, 
Appellant. 

1, Sales—Personal property—Partnership—Change of possession.—A. being in 
partnership with B. & C., sold his interest in the firm to B. & C. but remained 
with the new firm as their employee; Ae/d, that no further change of posses- 
sion was necessary to render the sale valid as to the creditors of A. 

2. Constable—Deputy—Replevin—ZJudicial process.—An action for the claim and 
delivery of personal property may be brought against the deputy constable, 
who has seized it by virtue of an execution in his hands against a third party, 


Appeal from St. Louis Circutt Court. 
S. S. Merrill, for Appellant. 


I. There was no sufficient change of possession of the 
property. (Claflin vs. Rosenberg, 43 Mo., 593; Gillham vs. 
Kerone, 45 Mo., 487.) 

II. An action for the claim and delivery of personal prop- 


. erty seized on execution, must be brought against the officer, 


who in the view of the law has the possession, though the 
seizure was made by his deputy. (Richardson vs. Reed, and 
Skilton vs. Winslow, 4 Gray, 441.) 


Frank J. Bowman, for Respondent. 
Vortgs, Judge, delivered the opinion of the court. 


This action was brought under our Statute in reference to 
the claim and delivery of personal property. 

The action was brought before a Justice of the Peace, and 
was for the recovery of the possession of one unfinished wagon, 
one old wagon, one anvil, and a few bars of iron, of the aggre- 
gate alleged value of one hundred and fifty dollars, and also 
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for the recovery of fifty dollars damage for the unlawful taking 
and detention thereof. 

A trial was had before the Justice, where the plaintiff re- 
covered a judgment, from which the defendant appealed to 
the St. Louis Cireuit Court, where the plaintiff again recov- 
ered a judgment. The facts as they appear in the record are, 
that on or before the 18th day of February, 1870, plaintiffs 
and their father Conrad Criley had been partners, working at 
the blacksmithing business in St. Louis County ; that on said 
Eighteenth day of February, 1870, said partnership was dis- 
solved, and that there was but little property on hand belong 
ing to the firm. That the partnership up to the dissolution 
was carried on in the name of Criley & Sons; after the dis- 
solution in the name of Criley & Brothers. That the business 
at the dissolution was settled up, and Conrad’s interest, which 
was upon a settlement only about forty dollars, was paid to 
him, and the business turned over to plaintiffs’ and carried on 
by them at the same place as it had been carried on before, 
and in the same name, except that the plaintiffs’ hired their 
father at wages of three dollars per day, and did their business 
in the name of Criley & Brothers in place of Criley & Sons, 
and it further appeared that defendants had told some of their 
friends and customers of the change in the firm. The plain- 
tiffs’ were in possession before they purchased out the interest 
of their father, and continued in possession after the purchase. 
They had no sign over their door either before or after the 
dissolution of the first partnership. The evidence also tended 
to show that a part of the property sued for, was purchased 
by the plaintiffs’ after the formation of the new partnership 
and that Conrad Criley never had any interest in it. The de- 
fendant claims that he is a deputy Constable in St. Louis 
County, and that an execution was placed in his hands as 
such, issued on a judgment rendered against Conrad Criley 
on the 17th day of February, 1870. That by virtue of said 
execution he levied on the property sued for, and that said 
property was subject to said execution, and that he was there- 
fore justified in seizing and taking the same. The judgment 
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and execution were offered in evidence, as well as the return 
on the execution. 

At the close of the evidence the Court instructed the Jury 
as follows: 

5th. “If the Jury believe that any articles of the property 
in dispute belonged to the plaintiffs, and not to said firm of 
Criley and Sons at any time, and that neither said Conrad 
nor said firm had at any time an interest therein, then as to 
such articles the Jury will find for the plaintiffs.” 

6th. “If the Jury find for the defendant, they will find 
‘what articles, if any, belonged to the plaintiffs, as contem- 
‘lated by instruction numbered 5. They will then find the 
value of the property in dispute which they may find be- 
jonged to the firm of Criley & Sons, and then find the value 
of Conrad Criley’s interest in such firm property, and lastly 
the interest of said Conrad in all the property of the firm.” 

7th. “If the Jury believe from the evidence, that the firm 
of Criley & Sons was in good faith dissolved, and the property 
thereof sold and transferred in good faith, and that Conrad 
riley did in fact cease to be a partner with plaintiff, and 
was in fact employed by them to work for them, and that 
there was an actual and continued change of possession of the 
articles so conveyed by Criley & Sons to the plaintiffs, then 
the Jury will find for the plaintiffs.” 

The defendant objected to these instructions and excepted 
at the time. 

The Court then refused to instruct the Jury at the request 
of the defendant as follows : 

8th. The Jury are instructed, that if they find from the 
evidence that any other mechanic had labored on any of tlie 
property in controversy, but had afterward voluntarily de- 
livered the possession of said property to Criley & Sons, they 
will find that said mechanic has no lien on said property.” 

9th. “If the Jury find from the evidence, that the defendant 
was a deputy constable of this County, and, by virtue of an 
execution in his hands as such deputy, levied on the property 
in controversy in this suit, they will find for the defendant.” 











ST. LOUIS. 





Criley, et al. v. Vasel. 





The defendant excepted to the opinion of the court in re- 
fusing these last instructions. After the rendition of the 
judgment in the Circuit Court at Special Term, the defendant 
in due time filed a motion fora new trial, on the ground 
that the Court had rejected proper evidence offered by de- 
fendant, and that the court had given improper instructions, 
and refused to give proper and legal instructions, and that the 
verdict was against law and evidence, and the weight of evi- 
dence. This motion was overruled by the Court, and the de- 
fendant again excepted and appealed to the General Term of 
said Circuit Court, where the judgment was affirmed, and the 
cause brought here to be reviewed. 

The question of the fairness and good faith of the plaintiffs 
and Conrad Criley in the dissolution of their partnership, and 
in the purchase of Conrad’s interest in said partnership prop- 
erty and business by plaintiffs, having been fairly submitted 
to the Jury by the instructions of the Court, before which the 
case was tried, that matter is not open for inquiry here. It is 
complained however, that there was no change of the posses- 
sion of the property at the time of the dissolution, so as to 
make the contract and transfer of Conrad’s interest in the goods 
valid as to the creditors of Conrad. It may be observed, that 
the plaintiffs were already in possession of the goods ; tomake 
an actual and visible change of that possession, would be to 
take the possession from plaintiffs in place of transferring it 
to them. This property was not in the possession of the 
vendor, nor was it under his control, except as his possession 
was a joint possession with the plaintiffs; in such case no 
other change of possession could in the nature of things take 
place than did take place, and the cases referred to by 
the Appellant do not apply; but the Court in the instruc- 
tions given, directed the Jury that before they could find for 
the plaintiffs, they must believe that there was an actual and 
continued change of the possession. I hardly think that this 
instruction was exactly applicable to the case, but if it was 
wrong it was because it was too favorable to the defendant 
and he cannot complain. The instructions given by the 
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Court placed the case at least in as favorable a light before 
the Jury, for the defendant, as the law would permit, and while 
I cannot exactly see the object in some parts of the instruc- 
tions numbered six, yet it surely was not detrimental to the 
rights of the defendant, and could not in any way effect in- 
juriously the rights of either party, and taken all together, the 
case was fairly presented to the Jury. 

The defendant however complains that the Court refused to 
give the Jury the instructions asked by him. The first ot 
which, numbered eight, it cannot be conceived what relation 
it had or could have to the case being tried, and the other 
assumed that aman who was deputy constable, and had an 
execution against (A), might seize the property of B., and 
forcibly take it from his possession, and not be liable to B., 
but that B., must seek his remedy for this trespass against 
the constable, who had nothing to do with it and really had 
no possession of the property songlt to be replevied. It 
needs no argument or citation of authorities to show that this 
is an erroneous view of the law. The Court properly over- 
ruled the instructions. 

Judge Sherwood not sitting, the other Judges concurring, 
the judgment of the St. Louis Circuit Court is affirmed. 


Cnartes O. Sryrartn, Respondent, vs. St. Lours & Iron 
Movntarn Rattroap Company, Appellant. 


1. Common Carrier—Action against, for goods lost— Value of goods— Evidence, 
—In the trial of a suit against a carrier for the value of a chest and its contents, 
which were enumerated in the petition, a witness after stating the value in de- 
tail, of a number of articles was asked if she knew the value of the chest and 
contents, and answered that she did, and named the value at $400.00. She also 
stated that besides the articles she had specifically mentioned, there were some 
others which she had not named. This statement was not made in answer to any 
question asked her, but in connection with her testimony relating to the con- 
tents of the chest. Held, that an objection to her testimony on the ground that 
there was evidence tending to show that there were more goods in the chest than 
were sued for, was not well taken. 

29—vVOL. LII. 
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2. Common Carrier—Suit against for goods lost—Evidence of value —In a suit 
against a common carrier for the value of household goods lost, it is compe- 
tent for plaintiff to ask a witness as to value, whose opinion is based upon a 
knowledge of the articles lost, and not on his skill as an expert, his opinion 
as to their value in bulk. The plaintiff is not obliged to restrict the examina- 
tion to the value of each article, and in that way arrive at their total value ; 
nor is it incumbent on him to show the process by which the conclusion of 
the witness is reached. 


/lppeal from St. Louis Circuit Court. 
Dryden §& Dryden, for Appellant. 
Edward C. Kehr, for Respondent. 
Ewa, Judge, delivered the opinion of the court. 


This was an action to recover the value of goods delivered 
to, and received by the defendant as a common earrier, for 
transportation from Irondale to Allenville Station in this 
State. The goods consisted ofa large chest and divers articles 
contained therein, which it is alleged were never delivered. 
The answer admits that the defendant received the goods and 
avers that they were delivered to the plaintiff. There was a 
trial by a jury anda verdict for the plaintiff for $373.00. No 
instructions were asked on either side. 

The court, on the trial of the cause, permitted the plaintiff 
and his wife (who was examined as a witness) to give their 
opinion as to the value of the chest and its contents, And 
this is the only question the record presents. The contents of 
the chest, consisting chiefly of bedding, the wearing apparel of 
the family and a box of engraver’s tools, were put in the chest 
by plaintiffs wife while he was absent. After the plaintiff in 
his testimony had enumerated a great many articles of the 
several classes mentioned in the petition, of which he said he 
was the owner and which he had left in charge of his wife, he 
was asked to give his opinion as to the value of the chest and its 
contents at the time of the shipment, supposing the articles he 
had mentioned to have been in the chest—having first stated 
¢t]yat he levy ate their value, TT] » answer was S350.00, (hy) 


erbcat ni ’ 


cross examination, he stated the value of a number of specitic 
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articles but could not give the value of others. The wife of 
the plaintiff who put the goods in the chest, gave a fuller and 
more minute description of the contents of the chest, Which 
corresponded in the main with the articles mentioned in the 
petition ; and after stating the value of a number of them, was 
asked if she knew the value of the chest and contents, to which 
she answered $400.00. These were the only witnesses who 
testified in the cause, no evidence being offered by the defend- 
ant. 

It is insisted that the testimony as to the value of the goods 
in the chest was inadmissible, for the reason that there was 
evidence tending to show that more goods were put in the 
chest than are sued for. The plaintiff’s wife after giving in 
detail the contents of the chest, as far as she could remember, 
said than were some other things in the chest that she had not 
named. ‘This statement was not made in answer to any ques- 
tion asked the witness, but in connection with her testimony 
relating to the contents of the chest, and was made without 
objection. 

This was certainly no reason for excluding her testimony as 
to the value of the goods, if it was otherwise competent. If 
this evidence was deemed prejudicial to the defendant as affect- 
ing the question of damages, the effect of it might have been 
obviated by an appropriate instruction to the jury. 

It is also objected that the form of the question and the 
mode of the examination was improper; that the witnesses 
should not have been asked their opinion of the whole prop- 
erty in mass. Mrs. Seyfarth, the wife of plaintiff (who of 
course had a better knowledge of the goods than any one else, 
they being household articles) after being asked if she knew 
their value and saying that she did, unhesitatingly put it at 
$400—a sum in excess of the amount of the verdict. She was 
not cross-examined by the defendant as to the value. If her 
estimate was excessive, this could have been shown by the de- 
fendant by very obvious tests. But she was not asked to give 
the reasons of her conclusion or opinion regarding the value, 
or to state the value of each article, or whether in the estimate 
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she included any goods that were not described in the peti- 
tion. Nothing of this kind was asked the witness. The sub- 
ject of inquiry was not oneto which the doctrine in reference 
to experts applied ; and it cannot be questioned that the opin- 
ion of this witness as to the value of the articles was clearly 
admissible under the circumstances. The evidence being com- 
petent the plaintiff was not obliged to restrict the examination 
to the value of each article, and in that way arrive at the 
total value ; nor was it incumbent on him to show the process 
by which the conclusion of the witness was reached. 

The objection is really to the weight or credibility of the 
testimony, and it was therefore properly overruled. 

Judgment affirmed. The other Judges concur, except 
Judge Sherwood who is absent. 


Herman A. Harvsster, Appellant, vs. Missourt Grass Com- 
PANY, Respondent. 


1. Mechanic's lien—To what attaches.--A mechanic’s lien only attaches to such 
property and fixtures as form part of the realty. (W. S., 907-8, 33 1-4.) 

2. Trustee’s sale—Personal property—How attacked.—The sale of a trustee 
under a deed of trust of personal property, can only be attacked by a suit in 
equity to set it aside by the grantor in the deed of trust, or one claiming un- 
der him. 


Appeal from St. Louis Circuit Court. 
Slayback § Haeussler, for Appellant. 


The defendant was present at the sheriff’s sale, and by tts 
silence and by letting judgment go,is now estopped from deny- 
ing plaintiff's title. (Dolde vs. Vodicka, 49 Mo., 101; Rice 
vs. Bunce, 49 Mo., 234-5; State to use, &c. Ross vs. Cave, 
49 Mo., 131.) 


Hitchcock, Lubke & Player, for Respondent, cited: Collins 
vs. Mott, 45 Mo., 100. 
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Avams, Judge, delivered the opinion of the court. 


This was an action of replevin for various articles of personal 
property, being tools, implements, moulds &c., for the manufac- 
turing of glass. 

The plaintiff claims title by virtue of a sale under a judg- 
ment and execution, rendered on a mechanie’s lien ;—and the 
defendant claims title by virtue of a deed of trust, and a sale 
and purchase thereunder. The sale under the mechanic’s lien 
would be the better title, if any title at all passed by such sale 
to this sort of property. 

The description in the mechanic’s lien and judgment cover- 
ed the propety by name, but the difficulty is that such lien on- 
ly attaches to such property and fixtures as form a part of the 
realty, and not to personal property such as this was, and 
which, although used in the manufacturing of glass, did not 
become a part of the realty so as to be subject to the mechan- 
ic’s lien. The sale therefore of this personal property under 
the mechanic’s lien passed no title. (W. 8., 907, §§ 1, 2, 3, 
and 4; Collins vs. Mott, 45 Mo., 100.) 

The deed of trust under which the defendant claims title, 
covered the same property. The trustee sold it all in a lump, 
and the defendant became the purchaser. It is objected here, 
that this sale passed no title. 

The plaintiff has no right to raise this objection; if it could 
be raised at all by him claiming under the grantor in the deed 
of trust, it could only be done by a suit in equity to set aside 
the sale. Until set aside by a direct proceeding for that pur- 
pose, the trustee’s sale must stand. Judge Wagner absent. 
The other Judges concur. 
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A. A. Lapp, et al. Appellant, vs. Jonn E. D. Covztns, garn- 

ishee of Nicholas Walton, Respondent. 

1. Garnishment—Allowance to garnishee cannot be made after term at which 
judgment is rendered.—An allowance toa garnishee isa part of the costs in the 
case and cannot be granted after the term at which final judgmentis rendered, 
either in the lower or appellate court. 


Appeal from St. Louis Circuit Court. 
Krum § Patrick, for Appellant. 
4. NM. Crane and C. S. Hayden, for Respondent. 
Ewrnea, Judge, delivered the opinion of the court. 


At the March term 1871 of the St. Louis Circuit Court, in 
special term, an allowance was made to Couzins as garnishee 
of Walton, which was is in the following words namely, “Now 
at this day comes the said garnishee, J. E. D. Couzins by his at- 
torney, and on his motion it is ordered by the court that said gar- 
nishee be allowed the sum of two hundred dollars as an indem- 
nity for the time and trouble expended by said garnishee, and 
it is further ordered that said allowance be taxed as costs 
against said plaintiffs, and that execution issue therefor. ” 

A motion “ for a new trial” was filed, alleging among other 
things “‘ that the judgment ugaint the plaintiff is ordered to be 
taxed as costs” and that the allowance is excessive—which mo- 
tion was overruled, An execution having been issued, plain- 
tiffs in July 1871 filed a petition fora stay thereof, which was 
also overruled. The Judgment having been affirmed at general 
term, the cause is’ brought here by appeal. The original 
proceeding against Couzins as garnishee of Walton was com- 
menced in 1862 and resulted in his discharge. Whereupon 
a motion for a new trial was filed by plaintiffs, which being 
overruled the cause was taken by appeal in November 1862 to 
this court, where at the June term 1865, the judgment was 
reversed, and the cause remanded. After the cause was re- 
manded, Couzins filed an amended answer to the interroga- 
tories, to which a denial was filed by the plaintiff, and the 
cause having been continued from time to time was tried again 
in March 1868, and the garnishee discharged. This Judgment, 
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on appeal to the general term, was affirmed in May 1868, from 
which affirmance,an appeal was taken to thiscourt. An al- 
lowance to Couzins was made as already stated in March 1871, 
by the court at special term. The question presented by the 
record for our consideration is, can the order of allowance to 
the garnishee be made after final judgment is rendered dis- 
charging him, and after the term of the court at which it is 
rendered? This involves the construction of the following 
provision ofthe statute, namely: “If any plaintiff in attach- 
ment shall cause any person to be summoned as garnishee and 
shall fail to recover judgment against such garnishee, all the 
vosts attending such garnishment shall be adjudged against 
such plaintiff; and the court shall render judgment in favor of 
such garnishee against the plaintiff, for a sum sufficient to in- 
demnify him for his time and expense, and reasonable attor- 
ney’s fees in attending and answering and defending in subse- 
quent proceedings, as garnishee.” (1 W. 8. 66, § 227.) 

There is some obscurity in the statute arising from the use 
of language, which at first view, seems to make it doubtful 
whether the allowance to the garnishee for his expenses is 
inseparable from the general costs in the case, and forms a 
component part of the judgment rendered in his favor. By 
the first clause of the section, the garnishee on his being dis- 
charged is entitled to judgment for costs eo nomine. Under 
the last clause, he is entitled to a judgment for such sum as 
will indemnify him for his loss of time and for his expenses in 
defending the suit. 

If the garnishee is obliged to assume the attitude of a liti- 
gant, he is entitled to something more than the ordinary costs 
if the result of the litigati@n justifies his resistance to plaintifi’s 
claim. The expenses he incurs in thus resisting it, are, like 


the ordinary costs, but incidents of the litigation. His right to 
both originates in the same way, and attaches at the same 
time. In one ease, the law has fixed the amount that may 
be recovered, in the other the court must determine it. The 
costs are simply the expenses incurred by the parties in the 
prosecution and defense of the suit; the allowance to the garn- 
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ishee cannot be regarded in any other light than as costs and 
should be taxed as such. It follows from this view that the 
allowance cannot be made after the term at which the judg- 
ment discharging the garnishee is rendered inasmuch as it 
forms a compontent part of the judgment. It issaid that such 
a construction of the statute would deprive the garnislhice of any 
allowance for expenses, in case of a further prosecution of the 
case by appeal or writ of error. The answer to this is, that if in 
such case there should be a reversal of the judgment, no such 
prejudice could result to the garnishee ; for if on a new trial 
he should again obtain a judgment, the expenses he incured 
by reason of the appeal would of course form a part of the al- 
lowance. Ifon the contrary the judgment should be affirm- 
ed in the appellate court, an allowance can be made the garn- 
ishee in that court for attorney’s fees which it might become 
necessary for him to pay for services rendered there. Although 
this court has not been called upon heretofore to construe this 
statute with reference to the proper practice under it in cases 
like that under consideration, it has received a practical con- 
struction from this court in conformity with the conclusion to 
which we have arrived. In Davis, eé al., vs. Meredith, e¢ al., 
48 Mo., 263, an allowance was made the garnishee for counsel 
fees in this court without any question as to the propriety of 
such practice. The Judge who delivered the opinion says, the 
allowance to the garnishee was for answering, but this is evi- 
dently a mistake. It could have been for nothing else except 
counsel fees. This isthe construction of the law that will ac- 
complish its purpose, namely ; to indemnify the garnishee for 
expenses incurred by him in the litigation through all its stages, 
in the appellate as well as in the @ircuit Court, unless tlicse 
expenses are something different from costs and form the sub- 
ject of an independent demand against the plaintiff, for which 
a distinct judgment might be rendered, which as I have en- 
deavored to show, cannot be so regarded. 
Judgment reversed, the other judges, except Judge Sher- 
wood who is absent, concur. 
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Crockett, et al., v. St. Louis Transfer Co. 





turn Crocker’, (late Burtr,) et al., Respondents, vs. Sr, 
Louis Transrrer Company, Apyellant. 


1. Practice, civil—Petition—Amendment; when relates back—Limitations.— 
When an amendment to a petition in a suit for damages, (W. S., 519, 2 2.) 
sets up no new matter or claim, but is merely a variation of the allegations 
affecting a demand already in issue—as where by the original petition a party 
was assigned to the wrong side of the case, and the mistake was corrected 
—it relates to the commencement of the suit, and the running of the statute 
of limitations is arrested at that point, (Buel vs, St. Louis Transfer Company, 
45 Mo. 562, affirmed.) 


Xo] 


2. Damages—Suit for, under statute—Father and mother as plaintiff, divorce 
of.—I: a suit for damages under the statute, (W. 8., 520, 32.) the father 
and mother of the deceased child may join as plaintiffs although divorced prior 
to the accrument of the cause of action. (Buel vs. St. Louis Transfer Co., 45 
Mo, 562, affirmed.) 

8. Practice, civil—Parties—Husband to be joined with wife when the marriage 

has taken place after the commencement of the suit—Amendment, when matle, 

—When a suit has been begun by a woman who afterwards matrics, the peti- 

tion may be amended so as to make her husband a joint plaintiff; and such 

amendment under the statute, (W. S., 1034,) may be made at any time before 
final judgment. 

Appeal from St. Louis Circuit Court. 
S. M. Breckinridge, for Appellant. 


I. The plaintiffs were barred of their action by the statute of 
limitations, by failure to bring suit within the year. The 
court below erred in allowing plaintiffs to amend because the 

amendment changed “ substantially the claim and defense.” 
It substituted a new and wholly different action for the old 
one. Ruth Buell the mother of the deceased child could not 
sue alone under the statute, she must be joined by her husband, 
—though divoreed—who was father of the deceased child. 
He could not be made party defendant. He must be a co- 
plaintiff. 

(a.) No action proper was pending so long as the mother 
was sole plaintiff, and especially during the interval of four 
months when her husband was not a party on either side. 
(Knickerbocker Insurance Company vs. Hoeske, 32 Maryland, 
317.) 

(/.) An amendment in a material matter, as in making anew 
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party plaintiff without whose joinder recovery was impossible, 
Without notice to defendant, is improper. (Keller vs. Blas- 
del, 2 Nev., 162; Alexander vs. Stewart, 23 Ark., 18; State 
vs. Martin, 20 Ark., 636.) 

Plaintiff, Samuel F. Buell, was barred by statute and beyond 
doubt, if he is barred, all are barred. (30 Ga., 873-4; 10 B. 
Monroe, 83; 34 Miss., 487; 4 T. R., 516; 20 Mo., 530; 32 
Mo., 144; 37 Maine, 563.) 

II. The court erred in permitting the amendment of the 
plaintiff, in making the second husband John Crockett a par- 
ty plaintiff. Plaintiffs had full notice by motion of defend- 
ant for non-suit at the close of plaintiff's case, that defendant 
claimed that Crockett was a necessary party. He might at 
that time have asked to make him a party, though even that 
is to be doubted. He did not ask to do so until the proof 
was all in, the case closed and instructions submitted, when up- 
on intimation from the judge of this view of the law, he asked 
and was allowed to add a new party. Liberal as our statute 
is in this respect, it is not believed it was intended to cover or 
does allow such amendments. Plaintiff although fully in- 
formed of the defect of parties, refused to amend until the ease 
has reached its last stage, and then ask leave to amend only 
to avoid an instruction framed and approved, aimed at the de- 
fect. But observe the accompanying irregularities, flowing 
from this untimelyamendment. (a.) A new party is added, and 
yet the jury isnot sworn anew. Is the verdict by it rendered 
binding as to Crockett? Is it a verdict at all—if the jury be 
not sworn to try the issues as between the parties? (.) The 
verdict by its terms excluded John Crockett. Is that a ver- 
dict in thisease? And cana judgment be entered properly in 
favor of plaintiffs, designed to include Crockett, which rests 
only on a verdict expressly giving to the plaintiffs, Ruth and 
Samuel |". Buell, by name and to them only, “ $5,000 damages 
for the killing of their child?” The verdict does not support 
the judgment. (c.) If Crockett is a necessary party as beyond 
doubt he is, (2 W. S., Ch. 110, § 8, p. 1001,)—how is he af- 
fected by the limitation, and if he is barred, how can the 
other parties sue? (King v. Avery, 37 Alabama, 169.) 
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Theodore Sternberg, with J. C. Moody, and M. W. Hogan, 
for Respondents. 

I. The question raised in relation to the amendment of the 
original petition by making Samuel F, Buell a party plaintiff 
instead of defendant, and the questions growing out of the di- 
vorce were settled when this case was in this court before. 
(Buel vs. Transfer Company, 45 Mo., 562. 

II. There was no error in the action of the court at special 
term in causing John Crockett the husband of the female 
plaintiff, to be joined as co-plaintiff. (W. S., 1034, § 3-6.) 
Where there is a defect of parties, advantages of such defect 
ean only be taken by demurrer or answer. If not so taken it 
is waived. (W.S., Vol. 2, p. 1015, § 10; Goetz vs. Ambs, 
27 Mo., 35.) 


Apams, Judge, delivered the opinion of the court. 


This was an action brought under the Damage Act, (1 W. 
S., § 2, p. 519,) by the father and mother to recover the sum 
of five thousand dollars as a forfeiture for the death of their 
infant child, occasioned by the alleged carelessness of defend- 
ant’s agent in driving one of their transfer wagons. 

The suit was instituted by the mother alone, near the close 
of the statute year for bringing the suit, she being unable to 
obtain the father’s consent to join as co-plaintiff; a demurrer 
for non-joinder of the father as plaintiff was sustained June 
the 19th, 1867. 

The accident which caused the death, happened March 22d, 
1866. And on motion, the father who had been made a par- 
ty defendant was stricken out as defendant, and made plaintiff 
so as to meet the ground on which the demurrer was sustained. 
This amendment to the petition was made October Term 1867. 

The plaintiffs Ruth Buell and Samuel F. Buell, had been di- 
vorced, as appears from the record. 

The defendant’s answer was a general denial of all the alle- 
gations of the petition, and also set up the statutory bar of one 
year as having elapsed after the suit was as originally brought 
by Ruth Buell, and before Samuel F. Buell was made a plain- 
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tiff by amended petition. This part of the answer was stricken 
out on plaintiff’s motion, and defendant excepted. 

At the close of the evidence on both sides, the defendant 
asked an instrpction demurring to the plaintiffs evidence, 
which was refused by the court, and it was then suggested 
that Ruth Buell had intermarried with John Crockett, whose 
name was entered as a plaintiff in the case, to which the de- 
fendant excepted. 

The jury found a verdict for the plaintiffs for the amount 
claimed, five thousand dollars. 

The usual motions in arrest and for a new trial were made 
and overruled, and judgment rendered for plaintiffs, from 
which the defendant appealed to general term where the judg- 
ment of special term was affirmed and he has appealed to this 
court. 

The evidence strongly tended to prove the plaintiffs case. 
The instructions were unobjectionable so far as I can see— 
and the case seems to have been fairly presented on both 
sides. 

It may be remarked that this case was before this court at 
the March Term, 1870, (Buell, e¢ ad. vs. The St. Louis Trans- 
fer Co., 45 Mo., 562.) when the judgment of the Circuit Court 
was reversed because of an erroneous instruction. The error 
in this instruction was corrected, and there seems now to be 
no substantial ground of error left for us to pass upon. 

The point raised in regard to the expiration of the year be- 
fore the father was made a plaintiff was passed on by this court 
and we see no reason to change the ruling then made. 

So also the question of divorce of Mr. and Mrs. Buell and its 
bearings on, the case were settled by that opinion. 

The only remaining point is, that John Crockett the second 
husband of Ruth Buell was made a party plaintiff after the 
close of the evidence. There is no force in this objection. 
It was not only right that he should have been made a party, 
but the omission might have been an error of fact that might 
have resulted in setting aside the judgment. 

Section three (2 Wagner’s, 1034,) allows this sort of amend- 
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ment at any time before final judgment. Judgment affirmed. 
The other Judges concur. 





Epwarp ©. Franxuin, Respondent, vs. Taz Grose Mutvan 
Lire Ins. Co., Appellant. 

1, Agency—-Authority, proof of—-Written instruments—Habit and course of 

business.—The authority of an agent is not necessarily to be proved by written in- 


struments, but may be proved by the habit and course of business of the prin- 
cipal. 


Appeal from St. Louis Circuit Court. 
Noble §& Hunter, and W. T. Sharman, for Appellant. 


The evidence showed no authority on the part of the cor- 
poration under its charter to make such a contract. 


Stewart & Wieting, for Respondent. 


The authority of an agent to act-for a corporation need not 
be proved by record or writing, but may be presumed from 
his acts and the general course of business. (Warner vs. Ocean 
Ins. Co., 4 Shep. [Maine,] 439.) 


Vortes, Judge, delivered the opinion of the court. 


This action was brought io recover damages for an alleged 
breach of contract on the part of defendant, which had before 
been entered into between the plaintiff and defendant. 

It is charged in the petition that plaintiff is a physician and 
surgeon, and as such was employed by defendant as its medical 
examiner at St. Louis, except at such times as plaintiff might 
be absent from the city or unable to attend to such services ; 
that plaintiff was at all times to hold himself in readiness to 
perform such services, except when absent, &c.; that in con- 
sideration for his services, defendant agreed to pay plaintiff 
the usual price allowed for such examinations, to be paid as 
follows: Defendant agreed to keep plaintifi’s life constantly 

insured in such amount that the premiums would be equal to 
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the total amount due plaintiff for his services, and the prem- 
iums should be taken up and canceled to the extent of the 
value of plaintifi’s services, as they severally became due. 

That about the 29th day of September, 1868, plaintiff in 
conformity to said agreement, entered upon the service of de- 
fendant as such examiner, and from said time until about the 
month of July, 1869, continued to faithfully perform said du- 
ties; that about the 29th day of September, 1868, in pursuance 
of said agreement, defendant issued a policy of insurance upon 
the life of plaintiff for five thousand dollars, payable at the 
death of plaintiff; the premiums of $50.70 per quarter-year- 
ly were paid by plaintiff by his services as examiner; that 
afterwards his services amounting to more than the premiums 
on said policy, defendant issued to plaintiff other policies to 
the amount of $5,000, the premiums of which were paid by 
his services as aforesaid; that the defendant. in violation of 
its said contract, in the month of July, 1869, employed other 
physicians to make medical examinations as aforesaid, and re- 
fused to receive the services of plaintiff, or to pay him there- 
for, or otherwise perform said contract, and refused to keep 
the life of plaintiff insured, and to receive his services as afore- 9 
said in payment thereof, as it had agreed to do by said con- 
tract; that at the time of said breach of said contract by de- 
fendant, its said business was increasing, so that if defendant 
had complied with its contract, the fees which would become 
due plaintiff, would have been sufficient to pay the premiums 
on a policy on plaintiffs life for ten thousand dollars; that by 
means of the breach of said contract plaintiff has been dam- 
aged in the sum of ten thousand dollars, for which judgment 
is claimed. 

The defendant in its answer denied the making of any such 
contract with plaintiff, as is alleged by him in his petition, or 
that any services were ever rendered by plaintiff for defend- 
ant under or by virtue of any such contract. The answer 
states, that plaintiff applied to defendant’s agent in St. Louis, 
about the 24th day of September, 1868, under the rules of 


said Company, for a policy of insurance on his life in the sum 
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of $5,000, that upon the payment of the sum of $50.70 and 
the agreement to pay said sum by plaintiff, quarter-yearly 
thereafter, said Company issued to the plaintiff its policy for 
the said sum of $5,000; that the policy was issued on the con- 
dition that plaintiff would pay the said quarterly payments, 
and otherwise comply with the conditions of the policy; that 
said policy is still in full force, plaintiff having paid the last 
quarterly payment in cash; that since said policy was issued, 
the plaintiff, being a physician, was called on by the agent of 
the defendant to make examinations of persons applying for 
insurance in said Company, and that for his services he was al- 
lowed three dollars for each examination, and that plaintiff 
without any contract or arrangement with defendant or its 
agent, as a matter of convenience to himself, allowed his fees 
for services to be retained by the agent of the defendant, to be 
used by plaintiff in the payment of his quarterly payments, 
as aforesaid ; that plaintiff made a second application for a sec- 
ond policy of insurance on his life, to the agent of defendant 
at St. Louis; that the policy was issued and placed in the 
hands of said agent, but never delivered to plaintiff, he not 
having paid the premium on the same. 

A replication was filed by the plaintiff, denying the affirm- 
ative matters in the answer. <A trial was had before a jury. 

The plaintiff was sworn and examined as a witness before 
the jury. By his evidence, he fully proved the allegations in 
his petition, showed that his contract was made with Braw- 
ner, the agent at St. Louis, and agreed to by one Harden- 
burgh, the 2nd Vice President of the defendant; he also tes- 
tified that the contract was to last during his life, or as long as 
he was able to perform the services required. The defend- 
ant objected to any statements of any agreements made be- 
tween plaintiff and Brawner or Hardenburgh, on the grounds 
that it was not proved that they had power to bind the defend- 
ant. The evidence was admitted and the defendant excepted. 

The plaintiff then read in evidence the policy of insurance 
given him, as stated in the petition and answer, also what pur. 


ported to be an appointment of plaintiff as examining physi- 
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cian for the defendant, purporting to be signed by the secre- 
tary thereof, also several letters purporting to be a correspond- 
ence had with plaintiff by the officers of defendant at New 
York, also the notes given by ‘plaintiff for premiums on the 
policy on his life; all of these were admitted in evidence with- 
out objection, and fully show, that Brawner was agent of the 
Company, and that the Company recognized the employment 
of plaintiff by Brawner, and a number of the letters were 
signed by Hardenburgh. The plaintiff also offered evidence 
to prove the amount of his damages. 

At the close of the plaintiff’s evidence the court instructed 
the jury as follows: 

“The jury are instructed that from the evidence the plain- 
tiff is not entitled to recover.” 

Upon the giving of this instruction, the plaintiff took a non- 
suit, with leave to move to set the same aside. The motion to 
set aside the non-suit was made on the ground that the court 
had erred in giving said instruction. The motion was over- 
ruled, and the plaintiff excepted. The plaintiff appealed to 
General Term of St. Louis Circuit Court. The judgment of 
the Special Term was reversed, and the cause remanded to the 
Special Term, from which last judgment the defendant ap- 
pealed to this court. 

It is insisted by the defendant in this suit, that the time for 
the duration of the contract stated in plaintiff's petition is not 
fixed by the contract. It is true, that it is not stated in the 
petition, that the contract was by its force to continue for the 
lite of plaintiff. It is stated, that as a part of the contract 
defendant agreed to keep plaintiff’s life insured, and to pay 
the insurance at his death. The statements as made might 
not have been considered sufficient on demurrer, but the de- 
fendant did not demur, but made issues upon the facts stated 
in the petition, and went to trial thereon. The evidence 
on the trial tended to prove a contract as charged in 
the petition, and fixed its duration forthe plaintiff’s life, or 
until he became unable to perform the services of a medical 
examiner, and then tended to prove a breach of the contract 
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on the part of defendant. This was slightly variant from the 
allegations in the petition, and the court might have been jus- 
tified in rejecting the evidence on this ground, if it had been 
objected to. If this had been done, the plaintiff might have 
amended his petition. (W. S., 1033, § 1 and following.) This 
was not done, but the evidence was heard, and the court at 
close of the evidence instructed the jury, “ that from the evi- 
dence plaintiff was not entitled to recover.” This I think 
was erroneous. The defendant also contends that there was 
no evidence to show that defendant was authorized by its char- 
ter to make the contract sued on. The Charter was not pro- 
duced on the trial, but the evidence shows that the defendant 
had employed medical examiners in its business, and the na- 
ture of its business would naturally imply the necessity of 
such employment by the company, and in such case it is not 
to be presumed that the company was acting without author- 
ity; at least they would not be permitted to rely on their want 
of authority, where there was no proof on the subject. 

It is further contended by the defendant, that the court im- 
properly admitted evidence to be given of a contract made 
by the agent Brawner, without proof having first been made, 
that Brawner was the agent of defendant. It is a sufficient 
answer to this, that the answer admits that it had an agent in 
St. Louis, that the application of plaintiff was made to such 
agent for a policy of insurance, that said policy had been is- 
sued, and premium notes given to said agent. That the agent 
had employed plaintiff as a physician to examine applicants 
for insurance made to said agent. In fact the answer admits 
the agency and the employment of the plaintiff, but denies 
the contract relied on by plaintiff; and the notes and letters 
read in evidence without objection, clearly show that Braw- 
ner was agent, and that his acts in employing plaintiff were 
fully recognized and acted on; but defendant denies that he 
made such a contract as that stated by plaintiffs. 

The act of an agent must be authorized or approved by the 
company. The proof of authority is not confined to writ- 
ten evidence conferring the authority. (83 Ind., 185; 5 
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Wheaton, 326,) and the agency may be proved by the habit 
and course of business and dealing between the parties; 
(Walsh e¢ al? vs. Pierce, 12 Vermont, 130; Chicago & N. W. 
Railway Co. vs. James, e¢ al., 22 Wis., 194.) 

I think that the agency was admitted in the answer, as well 
as shown by the evidence, and while the evidence is not free 
from doubt, yet it tended to show a cause of action, and the 
case ought to have been submitted to the jury. If it should 
be shown on another trial, that the plaintiff could have pro- 
cured employment as profitable as that entered into for the de- 
fendant, his damages might be very small, but with that we 
have nothing to do. 

The other Judges concurring, the judgment of the General 
Term of the St. Louis Circuit Court, reversing the judgment 
of the Special Term and remanding the cause, is affirmed, 


Judge Sherwood not sitting. 


Srate or Missourt, to the use of Henry Grassmucr, Res 
pondent, vs. Harry S. Prarrt, e¢ al., Appellants. 


1. Constable—Indemnity bond—Claim and delivery of personal property.—After 
the execution of an indemnity bond to a constable, for property seized by him 
on execution, the claimant of the property has no remedy against the con 
stable. 

2. Practice, civil—Actions—Indemnity hond, suit on—Replevin against constah/s 
—Bar—Damages.—A constable seized property by virtue of an execution in 
his possession, and took an indemnity bond. B. claiming this property brought 
an action of revlevin against the constable, wherein he was defeated. He af- 
terwards sued on the indemnity bond. He/d, that, inasmuch as the question 
of ownership was not involved in the replevin suit, that suit was no bar to the 
suit on the indemnity bond; and inasmuch as the constable elected in the re- 
plevin suit to take the value of the property, that the plaintiff in the suit on 
the bond, was damaged at least to that amonnt. 

8. Practice, civil—Replevin—Judgment —Constable— Proceeds—When a consta- 

ble recovers judgment in a replevin suit brought against him for property 

siezed by him on execution, and elects to take the value thereof, the value so 
obtained, takes the place of the property, and must be disposed of by him ac- 
cordingly. He must pay off the original execution and costs, and hold the 
batance for the bondsmen against whom the judgment is rendered. 
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Appeal from St. Louis Circuit Court. 
M. L. Gray and John M. Holmes, for Appellants. 


The replevin suit and the judgment therein being all the 
result of plaintift’s wrongful act, it was allowing him to take 
advantage of Ats own wrong to put the record in evidence 
against defendants. 

The natural and legitimate damages that plaintiff sustained 
asa direct consequence of a levy, he could recover on showing 
what they were, and in the absence of proof of what they 
were he could only recover nominal damages for the levy. 

The defendant in the replevin suit only claimed a special 
property in the horses, to wit: to satisfy his $80 execution, 
and the assessment of damages in that case in favor of the con- 
stable of $400; in full value of the horses, the plaintiff there 
and here being the owner, was manifest error, and defendants 
in this case cannot be made responsible for the erroneous as- 
sessment of the damages in the replevin case. (30 Mo., 149; 
85 Mo., 271.) 

No party can recover damages to which he has contributed, 
or which by proper and ordinary care on his part, he might 
have prevented. (Sedgw. on damages, 4th Edition, top p. 
103, 158; 18 Mo., 362; 7 Greenlf.,51; 17 Pick., 284; Shear- 
man and Redfield on negligence, § 25, e¢ seq.) 


Davis, Thoroughman § Jones, for Respondent, cited : 
Bell vs. Hoagland, 15 Mo., 360; Taylor vs. Larkin, 12 Mo., 
103; Corl vs. Riggs, 12 Mo., 430; Clemens vs. Murphy, 40 
Mo., 121; 17 Ill., 25; 19 Ill., 207. 


Apams, Judge, delivered the opinion of the court. 


Henry Grassmuck was the owner of three horses, which 
were levied on by a constable of St. Louis County, by virtue 
of an execution issued by a Justice of the Peace in favor of 
the defendants, Platt and Thornburg, against one Julian. Af- 
ter the levy, Grassmuck, under the Act of the Legislature en- 
titled, “ An act concerning the duties of Sheriff, Marshall, and 
Constable, in the county of St. Louis, in relation to the levy 
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and sale of property under execution and attachment, as may 
be claimed by third persons,” approved March 3, 1553., (See 
Session Acts 1855, p. 464), claimed the horses as his property, 
and the bond now sued on was executed and delivered to 
the constable by the defendants to indemnify the claimant for 
all damages he might suffer in consequence of such levy, and 
in consequence of any sale that might be made under the exe- 
cution. 

After the execution of this bond, the claimant, Grassmuck, 
brought an action in the nature of a replevin against the 
constable, and had the property delivered to him in that ac- 
tion. 

The constable set up the bond in suit as a bar to the action, 
and recovered judgment against the claimant for the value of 
the property—$400. The claimant then brought this suit in 
the name of the State to his use on the indemnity bond, and 
recovered judgment which was affirmed at General Term. 

The defendants set up as a bar, the judgment in the re- 
plevin suit, and also contend, that, if the plaintiff is entitled 
to recover, he can only recover nominal damages. 

1. The claimant, when he sued the constable in replevin, 
mistook his remedy. After the execution of the indemnity 
bond he had no remedy against the constable, and the bond 
operated as a bar to that suit without regard to the real own- 
ership of the property. (See Sections 1, 2, 3, 4 and 5 of the 
act above referred to, Session Acts 1855, p. 464-5.) 

2. As the question of ownership was not involved in the re- 
plevin suit, the judgment in that suit is no bar to this action. 
The only question raised in the replevin suit was, whether 
there had been a bond of indemnity, and the production of 
the bond determined the case in favor of the constable. 

3. The constable in the replevin suit had judgment for the 
value of the horses, and elected to take this value, $400, in- 
stead of the horses themselves. The plaintiff therefore was 
damaged in consequence of the levy of the execution on his 
property, at least to the amount of the $400, and this was the 
amount of the verdict in this case. After the levy of the ex- 
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ecution, the constable became the lawful custodian of the hor- 
ses under the levy and the bond of indemnity. 

The value of the horses recovered by the constable took the 
place of the horses, and must be disposed of in the same way. 
Out of this value the constable must pay off the execution 
and costs, and hold the balance for the bondsmen against whom 
the judgment is rendered. , 

Whether the defendant in the execution, whose debt has 
thus been paid, can be compelled to refund the amount, and 
to wliom, are questions not involved in this record, and need 
not be passed on. 

Judgment affirmed. Judge Sherwood absent. The other 
Judges concur. 


Macxktor Tuomrson, Respondent, vs. Sr. Louis Murvat Lire 
InsurANCE Company, Appellant. 
Contracts—Insurance—Premium, prompt payment of —Waiver.—Though a con- 
tract of insurance requires prompt payment of the prem‘um or the policy will 
be forfeited, yet the insurers may waive this condition by a habit of receiving 

the premium after it is due. 
Appeal from St. Louis Circuit Court. 
Cline, Jamison § Day, for Appellant. 


This case stands on simple naked acts of indulgencies grant- 
ed to the plaintiff, for two successive years. 

The memorandum referred to, formed a part of the policy 
téself. (Stocking vs. Fairchild, 5 Pick. 181 ; Gurnerson vs. 
Murray, 4 N. H., 171; Roberts vs. Chenango County Mutual 
Insurance Company, 3 Hill, 501; 1 Phillips on Ins., § 68, p. 
51; 1 Arnold on Insurance, p. 41.) 


Bakewell, Farish § Mead, for Respondent. 


The proof showed that in regard to the previous payments 
of the annual premiums, they had always been paid weeks 
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after they were due, and received by the defendant without 
objection, and therefore the instruction given was correct. 
(Buckbee vs. U. S. Ins. Co., 18 Barbour, 541 ; McClure vs. 
Philadelphia Ins. Co. 6 Penn. State., 107; Ruse vs. Mutual 
Benetit Life Ins. Co., 26 Barb. 556.) 

Apams, Judge, delivered the opinion of the court 


This was an action on a policy of insurance issued by the 
defendant to Alfred C. Bernoudy, whereby in consideration 
of two hundred and thirty and twenty-eight hundredth dol- 
lars paid by him, and an annual premium of the same amount 
to be paid on or before the 28th day of March, in each and 
every year next after the date of the policy for nine years, 
the Company assured the life of said Bernoudy, in the sum 
of three thousand dollars, to be paid to the plaintiff at the ex- 
piration of the nine years, or if Bernoudy died in the mean- 
time, to be paid in ninety days after due notice or proof of his 
death. 

The policy provided that if default should be made in the 
payment of any of the annual premiums at the time limited 
for their respective payments, such default should not work 
a forfeiture of the policy but the three thousand dollars insur- 
ance should then be commuted or reduced to such proportion- 
al part of the whole sum insured, as the sum of the annual 
payments that had been paid, should bear to the ten annual 
payments stipulated to be paid by Bernoudy. 

And it was also provided, that if the insured should fail to 
pay annually in advance the interest on any unpaid notes or 
loans, which might be owing by him to the Company on ac- 
count of any of the annual premiums, then, and in every such 
ease, the Company should not be liable for the payment of the 
amount of insurance, or any part thereof, and the policy 
should cease and determine. 

Bernondy, whose life was insured, died before the expira- 
tion of the nine years, and the plaintiff under the policy 
claimed the whole amount of insurance. The defendant 
claimed a commutation of the amount of insurance, upon the 
alleged ground that default had been made in payment of the 
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annual premiums on the days stipnlated. And the defendant 


also set up two additional defenses of a forfeiture of the pol- 
icy, by reason of the non-payment in advance of interest on 
premium notes. 

At the foot of the paper on which the policy was printed 
and written, but not embodied in the policy itself, there ap- 
peared to be the following printed memorandum: “N. B. 
Agents of this company are not authorized to grant permits, 
or to make, alter or dischatge contracts, or waive forfeitures. 
If a premium is received by the company after the day named 
in the policy for its payment, it is considered by the company 
and the assured as an act of grace or courtesy, and forms 
no precedent in regard to future payments.” 

The evidence in the case showed that the premium due on 

the 28th of March, 1870, was not paid or tendered on that 
day, but in two days thereafter the same was duly tendered 
but refused. The proof showed that in regard to the previ- 
ous annual payments commencing in March, 1868, they had vu 
always been paid weeks after they were due, and received by 
the defendant without objection. In regard to the premium 
of the previous year, it was paid six weeks after it became 
due and received without any objection, and that there had 
been no change in the health or condition of the deceased. It 
also appeared that the plaintiff had another policy in this com- 
pany, which was running and in force during the same time as 
the policy sued on, and that in regard to the premiums accru- 
ing under this policy it was the practice of plaintiff to pay, and 
the defendant to receive the premiums long after they were 
due. 

The court at the instance of the plaintiff and against the ob- 
jections of the defendant instructed the jury: “If the jury 
believe from the evidence, that it had not been the practice of 
the defendant to exact prompt payments of premiums when 
due under the policy sued on; that they had allowed the said 
payments to lie over for several days or weeks after they be- 
came due, and then accepted payment of said premiums, then 

these are facts from which the jury may find, that the defend- 








ST. LOUIS. 


Thompson v. St. Louis Mutual Life Ins. Co. 

















































ant waived a literal compliance with the condition as to pune- 
tual payment. And if the jury further find that there was | 
such a waiver, and that in a few days after the 28th of March, 

1870, the plaintiffduly tendered to defendant the amount due 

under the policy, they will find for the plaintiff, in the sum of 

three thousand dollars, less the amount shown to be due, 

at the rate of six percent. per annum from the commence- 

ment of this suit, to-wit: 13th Sept. 1870.” 

There were instructions given and refused for defendant, 
but it is unnecessary to recite them, as the giving of the plain- 
tiffs instruction raises the only material point in the case. 

The jury, under this instruction, found for the plaintiff, the 
amount of the policy less the amount unpaid on said policy, as 
indicated in plaintiff's instruction. 

A motion for a new trial was overruled and judgment ren- 
dered at special term for plaintiff, and the defendant appealed 
to the General Term where the judgment at Special Term 
was affirmed, and an appeal taken to this court. 

In contracts of insurance, as in other contracts, the parties 
may make the time of the performance of any stipulation of 
the very essence of the contract. In such ease, the contract be- 
comes utterly at an end, or void, as soon as the default is made. 
The stipulations in regard to the time of the payment of the 
premiums in this policy, Ido not regard as of the essence of 
the contract. It was ndt so regarded by the parties themselves. 
By their acts and conduct the parties have construed this con- 
tract for themselves. It was not regarded by either party as 
of the essence of this policy, that the premiums should be paid 
on the very day that they became due. 

The memorandum at the foot of the policy did not give any 
additional force to the stipulation in the policy, if we may con- 
sider it as having any effect whatever. If it had any force, it 
seemed to be looked upon by the parties as a license or invita- 
tion to the plaintiff to disregard the exact day of payment and 
to rely upon the courtesy of the company. The plaintiff pur- 
sued this course, and instead of making his payments on the 
very day when due, let them lie over for a short time, and 
still they were received without objection. 
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The plaintiff was thus induced to believe, that a failure of 
strict payment on the day would not prejudice his rights, 

The courts have become more liberal in their construction 
of those sort of stipulations in policies of insurance ; formerly 
it was held, that when in a fire insurance policy it was required 
that additional insurance could not be taken without first ob- 
taining the consent in writing of the company, to be indorsed 
upon the policy, it would become void if such consent was 
uot in every case so indorsed. It was not sufficient to give 
notice of the additional insurance and rely upon the compa- 
ny’s verbal consent thereto. 

The old rule required the consent to be in writing and in 
dorsed upon the policy, but it is now understood to be the 
settled law of this State, that if notice be given to the com- 
pany of the additional insurance, and no objection is made, 
the company will be estopped from insisting on a forfeiture 
of the policy, because their consent thereto was not indorsed 
as required by the literal stipulation therein. 

So in regard to the payment of premiums, it seems to be 
well settled that the practice of the company in accepting the 
same without objection after the day stipulated for the pay- 
ment, must be treated as a waiver of the exact time as an essen- 
tial ingredient of the contract. (See Buckbee vs. U.S. Ins. 
Co., 18 Barbour, 541; Buse vs. Mutual Benefit Life Ins. Co., 
26 Barbour, 556; Helme vs. Philadelphia Life Ins. Co. 
Ct., Penn. Stat., 107.) 

Under this view the judgment must be affirmed. The 
other judges concur. 
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N. M. Suerrtetp et al., Appellants, vs. Cuartes Batmer 
_ét al., Respondents. 

1. Presumptions—Contracts—Violation of law—When a contract can be per- 

formed without auy violation of law, it is the legal presumption that it will be 


so performed, or at least there is no presumption that it will not be so per- 
formed. 


Appeal from St. Louis Circuit Court. 
mos M. Thayer, for Appellant. 


The contract sued upon did not contemplate the doing of 
any act prohibited by Section 35, Chap. 206, G. 8. 1865. 


Horatio D. Wood, for Respondents. 

This was a contract for the sale of merchandise on Sunday 
(Smith vs. Wilcox, 24 N. Y. 353). 

Vortes, Judge, delivered the opinion of the court. 


This action was brought before a justice of the peace. The 
action was founded on the following agreement. 

“St. Louis, November 24th, 1868. We agree to pay Shef- 
field, Eaton & Stone, publishers St. Louis Home Journal, five 
dollars per issue for publishing a one hundred (1-3 column) line 
advertisement for us in their weekly (Sunday) edition every 
Sunday for on® year; said advertisement to be changed at our 
option. 3ALMER & WEBER.” 

The plaintiffs recovered a judgment before the justice for 
one hundred and fifty-five dollars; from this judgment de- 
fendants appealed to the St. Louis Cireuit Court. In the Cir- 
cuit Court at special term defendants recovered a judgment, 
and from this last judgment the plaintiffs appealed to the 
general term where the judgment was affirmed, and the 
plaintiffs appealed tu this court. 

it appears from the bill of exceptions, that on the trial be- 
fore the special term of the cireuit court plaintiffs read in evi- 
dence the agreement herein before set forth, and then gave 
oral evidence tending to show; that plaintiffs were partners in 
business under the name of Sheffield & Stone at the com- 
mencement of the suit; that after the contract read in evi- 
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dence was executed, and prior to the suit, Mr. Eaton sold all 
his interest in the firm of Sheffield Eaton & Stone to plain- 
tiffs: that the advertisement mentioned in the contract was 
published for one year from and after November 28th, 1868, 
in the Sunday edition of the St. Louis Home Journal, that 
(31) publications of said advertisment from and after April 
17th, 1869, remained unpaid for, amounting to $155. The 
evidence tended to show that the advertisement was paid for 
up to April 17th, 1869: that at that day plaintiffs were or- 
dered to suspend the adveytisement, that sometime prior to 
April 17th, 1869, defendants had ordered a change to be 
made in the advertisement, which change plaintiffs did not 
make for the space of one or two weeks, but afterwards made, 
and continued to publish the advertisement as changed until 
the expiration of the year: that at the date of the contract 
two editions of the Home Journal were published, one edit- 
ion was dated on Sunday, the other on Saturday, that except 
as to the date, the editions were identical, but each was fur- 
nished to a different list of subscribers, that both editions 
were published on Saturday afternoon, and mailed on that 
day to subscribers; that copies of the Sunday edition were 
sold to subscribers on Sunday morning at plaintiffs office. 
Further proof was offered to prove, that, in January or Febru- 
ary 1869, the two editions were consolidated, but the paper 
retained the same name and appearance, was printed and 
mailed on the same day as before, and was sold on Sunday 
morning as before: that the 31 publications sued for were in- 
serted in the consolidated edition, which was dated on Satur- 
day; that plaintiffs failure to make immediate change in the 
advertisement desired by the defendant, was occasioned by the 
wood cut furnished by the defendants being too wide for the 
columns of the paper: that the change was made as soon as 
the wood cut was cut down to fit the press: that all of the 
work performed on the paper was done on week days. The 
evidence also tended to prove; that the plaintiffs were noti- 
tied to suspend the advertisement shortly after plaintiffs had 
neglected to make the change in the advertisement as di- 
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rected: that the defendants knew nothing about the consolid- 
ation of the Saturday and Sunday editions, until the trial of 
this case. 

The court at the close of the evidence, at the request of the 
plaintiffs, declared the law to be as follows: 

“If the court find from the evidence, that after the consol- 
idation of the two issues of the “Weekly Home Journal” the 
defendants advertisement was retained and published in such 
consolidated issue, theretofore known as the Sunday edition, 
retained the same appearance, character and name, and was 
mailed to the same subscribers, and sold on the same days as 
before such consolidation ; that is to say, if the court find 
that the consolidation amounted simply to the consolidation 
of the two lists of subscribers, and altering the date one day, 
without changing the name or time of publication of such 
paper, then such consolidation and publication of the adver- 
tisement in such consolidated issue was not a violation of the 
contract in evidence.’ 

The court at the request of the defendants declared the law 
to be as follows: 

“If the court believe from the evidence, that by the terms 
of the contract sued upon, the plaintiff agreed to publish ad- 
vertisement in a newspaper of this state to be issued, sold, 
circulated upon Sunday, that the plaintiff is not entitled to 
recover.” 

To the giving of this instruction the plaintiffs at the time 
excepted. The court having found for the defendant, plain- 
tiff in due time filed his motion for a new trial, stating as 
grounds for said motion, that the court erred in making the 
declaration of law at the request of the defendant, and in 
giving judgment for the defendant, and other causes. This 
motion being overruled, they again excepted, and the cause 
is here to be reviewed. 

It is insisted by the respondent in this court, that the con- 
tract sued on is void, being in violation of the 32d and 35th 
sections of Wagner’s Statutes, page 504. It is contended, that 
by the contract the appellant agrees to violate said statute, 
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and to do the acts prohibited thereby, and that the same can- 
not therefore be enforced by the law. There is no doubt but 
that, if the plaintiff has agreed to do anything by the contract, 
which is prohibited by the law, and particularly where there 
isa penalty affixed to the doing of the act, the contract would 
be void, and no recovery could be had thereon: but the ques- 
tion is, did the contract sued on require or contemplate the 
doing of an illegal act. The act referred to is as follows, 
‘§ 32. Every person who shall either labor himself, or com- 
pel or permit his apprentices or servants or any other person 
under his charge or control to labor or perform any work, 
other than the household offices of daily necessity or charity, 
on the first day of the week, commonly called Sunday, shall 
be deemed guilty of a misdemeanor, and fined not exceeding 
fifty dollars. 

§ 35. Every person, who shall expose for sale any goods, 
wares or merchandise, or shall keep open any ale or porter- 
house, grocery or tipling shop &c., on the first day of the 
week, commonly called Sunday, shall on conviction be ad- 
judged guilty of a misdemeanor and find not exceeding fifty 
dollars.” 

The contract sued on does not require the plaintiffs, either 
expressly or by any necessary inference, to violate this stat- 
ute. It is not required that an hour’s work shall be performed 
on Sunday. The advertisement is required to be published 
in the weekly (Sunday) edition of the paper every Sunday. 
Now this may all be done, and the contract be completely 
performed, without violating the law by performing labor on 
Sunday in the least degree, and if the contract can be per- 
formed without any violation of law, then it is only a natural 
and legal presumption that it will be so performed, or at least 
there is no legal presumption that it will not be so performed, 
and in fact the evidence in this case shows, that the work in 
getting up, printing, and mailing, of the Sunday edition was 
always done on Saturday, so that the 32d section of the stat- 
ute need not be vivlated by the performance of the contract 
unless it would be unlawful to place the papers where sub- 
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scribers could get and read them on Sundays, which I sup- 
pose will not be pretended. 

But it is contended, that the evidence shows that papers of 
this edition of the paper were sold on Sunday: and that such 
sale of the paper at the office of the plaintiffs was in violation 
of the 35th section of the statute above set forth. I will not 
stop to inquire, whether such sale of newspapers comes within 
the prohibitions contained in the statute or not. It is enough 
for the present purpose to see, that by the terms of the con- 
tract no such sale is required by the plaintiffs, or even re- 
motely referred to. No one after looking over this contract 
will say, that the plaintiffs could not completely perform the 
contract, on their part, without ever selling a single paper, 
either on Sunday or any other day: all that is contemplated 
by the contract is, that the advertisement shall be published in 
the paper, and sent to the subscribers thereto. From this 
view of of the case it will be seen, that there is no evidence in 
the case, upon which any instruction on the subject could be 
predicated. The contract does not admit of such a construec- 
tion. The instruction says, that “if the court believes from the 
evidence, that by the terms of the contract sued on, the plain- 
tiff agreed &e.” What evidence the court refers to, by 
which it is to believe, that the ferms of the contract are one 
way or the other, it is difficult to say. Surely the contract 
itself is the best evidence of its terms, and when we refer 
to it there is nothing in it to justify such a declaration of law. 
It seems that the case has been tried on an entire misconstrue- 
tion of the contract. It is not therefore necessary to notice 
any further point in the case, but for the reason aforesaid, the 
judgment ought to be reversed. 

Judge Wagner absent, the other judges concurring, the 
judgment is reversed, and the case remanded. 
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Joun P. Cavette, Appellant, vs. Samuret 8. Brararp, Res. 

pondent. 

1. Practice, civil—Supreme Court—Evidence, weight of.—In a law case, this Court 
will not decide upon the weight of the evidence, when there was evidence on 
both sides. 

Error to St. Louis Circuit Court. 
H. Berry, for Appellant. 
Horatio D. Wood, for Respondent. 


No question of law having been raised, this case cannot be 
reviewed by the Supreme Court. (Wielandy vs. Lemuel, 47 
Mo., 322; Gradalph vs. Fink, 47 Mo., 291.) 


Vortres, Judge, delivered the opinion of the court. 
’ =~) 


This suit was brought in the St. Louis Circuit Court, to re- 
cover the amount of three judgments, rendered before a Jus- 
rice of the Peace. The defense was, that the judgments had 
neen paid and satisfied by the defendant. The evidence 
strongly tended to sustain the defendants answer. No objec- 
tions were taken to any of the evidence by the appellant on 
the trial. The case was tried by the Court by the consent of 
parties ; no instructions were asked, or given. The Court 
rendered a judgment for the defendant. The appellant ap- 
pealed to General Term, and from which an appeal was taken 
to this Court. 

The record in this case presents nothing for the considera- 
tion of this Court, no exceptions having been saved, on the 
trial, to the rulings of the Circuit Court; the single exception 
saved is to the action of the Court in overruling the appel- 
lant’s motion for a new trial, which can only authorize this 
Court, under the records in the cause, to decide as to the 
weight of the evidence given upon the trial of the case in the 
Cireuit Court. This Court has uniformly refused to decide 
as to the weight of the evidence, where there was evidence 
on both sides. (Wielandy vs. Lemuel, 47 Mo., 322; Gra- 
dalph vs. Fink, 47 Mo., 291.) 

There was evidence in this case, which strongly, if not con- 
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clusively, tended to prove the defendant’s answer, and the 
finding was for the defendant, which will not be disturbed by 
this Court. P 

The other Judges concurring, the Judgment of the Cir- 
cuit Court will be affirmed. 


Wasutnoton Mortvat Free Insurance Company, Respondent, 
vs. St. Mary’s Seminary, Appellant. 


1. Contracts—Promissory notes—Signature—Descriptio persone—Ambigquity— 
Parol evidence.—If there is any ambiguity in a contract in writing or a promis- 
sory note, in the description of the person, parol evidence is admissible to af- 
ford an explanation thereof, and to show upon whom the responsibility of the 
note should rest, and for whose benefit the contract was made; and if a con- 
tract and a note refer in their terms to each other,both may be taken together in 
construing them. 

2. Corporations—Officers—Acts of—Authorily presumed.—The authority of the 
chief officer of a corporation to perform certain official acts, may be proven 
by co-temporaneous or subsequent evidence of special authority. 

3. Practice, civil—Trialsa—Instructions must not assume facts not in evidence.— 
Instructions which assume the existence of facts which are not in evidence are 
improper. 

Appeal from St. Louis Circuit Court. 
Daniel Dillon, for Appellant. 


I, The court erred in admitting the note in evidence, 
(Wood vs. Goodridge, 6 Cush., 122; Smith vs. Alexander, 31 
Mo., 194; Musser vs. Johnson, 42 Mo., 78; McClellan vs. 
Reynolds, 49 Mo., 314; 1 Pars. Notes & Bills, 92-93, and 
notes g and A; Moss vs. Livingston, 4 Coms., 208; Taber vs. 
Cannon, 8 Met., 456; Tucker Man. Co. vs. Fairbanks, 98 
Mass., 101; Arnold vs. Sprague, 34 Vt., 402; Titus vs. Kyle, 
10 Ohio St., 444; Harkins vs. Edwards, 1 Clarke, (Iowa) 426 ; 

SJarker vs. Mech. Ins. Co., 3 Wend., 94; Pentz vs. Stanton, 
10 Wend., 271; Pumpelly vs. Phelps, 40 N. Y., 59; McCler- 
nan vs. Hall, 33 Md., 293.) 

II. The court erred in admitting in evidence the policy of 
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insurance. On its face it purported to insure Mr. Daniel Me- 
Carty, President of St. Mary’s Seminary, reference being had 
to his application, and in consideration that the assured had 
become a member of the company and had bound himself, his 
heirs, executors and administrators, &c., and had executed 
to plaintiff a note for $750, &e. 

(a.) This is expressly and emphatically a contract with 
Daniel McCarty, and to be permitted to show that it was not 
a contract with him, but with somebody else, would be to allow 
evidence to directly contradict the express words of the con- 
tract. In addition to the cases already referred to, see: Mur- 
phy vs. Price, 48 Mo., 247; Solmes vs. The Rutger F. Ins. 
Co., 3 Keyes, 416; Williams vs. Christie, 4 Duer., 29; New- 
comb vs. Clarke, 1 Denio, 226; Fenley vs. Stewart, 5 Sand- 
ford, 101; Tanner vs. Christian, 29 Eng. L. & Eq., 103 ; Len- 
nard vs. Robinson, 32 Eng. L. & Eq., 127. 

(4.) This policy is a contract under seal. No person can 
be held a party to such a contract unless his name is on the 
face of it as a party thereto. (Lincoln vs. Crandell, 21 Wend., 
101; Evans vs. Wells, 22 Wend., 324; White vs. Skinner, 13 
Johnson, 307; Tippetts, vs. Walker, et al., 4 Mass 595; Hef- 
fernan vs. Adams, 7 Watts, 121; Mears vs. Morrison, 1 
Breese, 172; Sheldon vs. Dunlap, 1 Harrison, (N. Y.,) 245; 
Simonds vs. Beauchamp, 1 Mo., 591.) 

(c.) Besides, if the policy was not under seal, the same rules 
should be applied to it as to sealed instruments. (Higginson 
vs. Dall, 18 Mass. 99; Jennings vs. Chen. Co. M. Ins. Co., 2 
Denio, 79.) 

If tle policy did not insure the defendant there was no con- 
sideration for the note, and even if the note be held to be the 
note of the defendant, it was void for want of consideration. 

III. The court erred in giving instructing, No. 1, for plain- 
tiff. In the first place, it makes the recognition of its Presi- 
dent, the recognition of defendant, without reference to wheth- 
er or not he had authority to represent defendant in that mat- 
ter or not, 

In the second place there was no evidence to warrant the 
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giving of this instruction. There was no evidence of the pay- 
ment of any money by any one, except by Burke, and it is 
not contended that he had any authority to pay the money. 

IV. The court erred in giving instruction No. 2, for plain- 
tiff. It simply states an abstract proposition of law without 
any reference to the evidence in the case and should have 
been refused. (Huffman vs. Ackley, 34 Mo., 277.) 

V. The court erred in giving instruction No. 1, for de- 
fendant. There was no evidence tending to prove that Dan- 
iel McCarty had any authority from defendant to effect the 
insurance or make the note. ° 

The authority of a president, cashier or any other officer of 
a corporation must be proved like the authority of any other 
agent. (First Nat. Bank &e. vs. Hogan, 47 Mo., 472; The 
M. Bk. of the city of N. Y. vs. Clements, 3 Bosw., 600; 
Blood vs. Marcuse, 38 California, 590; McCullough vs. Moss, 
5 Denio., 575; Leavitt vs. The Conn. Peat. Co. (U.S. C. C. 
Dist. of Conn.,) 1 Am. Corp. Cases, 113; Angell and Ames 
on Corp. page 298, (8 Ed.,) Sec., 297; Harwood vs. Humes, 
9 Ala., 659; Chitty on Bills 28.) 

Besides, if Daniel McCarty had full authority to insure de- 
fendant in plaintiff, this of itself would not authorize him to 
delegate Thomas Burke to effect the insurance. (Story on 
Agency 13; Chitty on Bills, 32; Emerson vs. The Proy. [at 
Man. Co., 12 Mass., 244; Brewster vs. Hobart, 15 Pick., 302; 
Wilson vs. Y. & M. L. R. R. Co., 11 Gill. & J. 74; Mason vs. 
Wait, 4 Scammon, (5 Ills.,) 127.) 

There was no evidence tending to prove a ratification on 
the part of defendant, or any evidence tending to prove that 
any person connected with defendant had knowledge of 
the existence of this insurance, except McCarty. Iere, as all 
the way through the case, plaintiff makes McCarty and defend- 
ant one. 

Before any action of McCarty tending to prove a ratification, 
can be evidence against defendant, it must be shown that he 
had authority to bind defendant in the matters which are 
claimed to be acts of ratification. There was no evidence 
that he had authority to represent defendant in anything. 
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The payment of the money was made by Burke without 
any authority and it never was assented to. There being no 
evidence tending to prove’ authority to Burke to make the 
note, and no evidence tending to prove a ratification by de- 
fendant, the instruction ought to have been given. 


W. H. Horner, for Respondent. 


I. The policy in the name of “Daniel McCarthy, President 
of Saint Mary’s Seminary,” is a policy insuring the appellant, 
and the note and application signed by him as President, are 
the note and application of appellant. They need no extrane- 
ous evidence to show their meaning. If they did, ambiguities 
may be explained by parol evidence, and the evidence in this 
ease fully.sets forth the intention of the parties. (Sherman vs, 
Fitch, 98 Mass., 59; Haven vs. Adams, 4 Allen, 80; Angell 
& Ames on Corp, (9th ed., 1871) pp. 293-6-7; §§ 293-4 and 
citations; Thompson vs. Tioga R. Co., 36 Barb. 79; Bird vs. 
Daggctt, 97 Mass. 495; Sharp vs. Bellis, 61 Penn. State, 59 ; 
Nichols vs. Frothingham, 45 Maine, 220; Eastern R. Co. vs. 
Benedict, 5 Gray 561; Com. Bank vs. French, 21 Pick. 486 ; 
Dispatch Line vs. Bellamy Mf. Co. 12 N. H., 205 ; Mechanics 
Bank vs. Bank of Columbia, 5 Wheaton 326; Smith vs. 
Alexander, 31 Mo., 193; Schuetze vs. Bailey, 40 Mo., 69 ; 
Musser vs. Johnson, 42 Mo., 74; McClellan vs. Reynolds, 49 
Mo. 312.) 

II. Upon the face of the policy, note and application they 
should be construed as the contract of appellant, and any 
doubt as to their meaning is removed by the circumstances 
attending their execution. It is admissible to show the in- 
tention of the parties by facts surrounding the transaction, and 
the conduct of the parties; see cases above cited. 

III. McCarthy was acting as President openly and under 
color of office, and there follows from this fact a presumption of 
a legal holding, and an authority to perform the duties of the 
office. (State Bank vs. Bell, 5 Black., 127; Union Manu- 
facturing Co. vs. Pilkin, 14 Conn., 174; Ang. & Ames on 
Corp., (9th Ed.) see. 282, p. 277; Musser vs. Johnson, 42 Mo. 
74.) 
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Assuming then that President McCarthy was the officer 
who should represent appellant, the meaning of the instru- 
ments offered in evidence, without regard to extrinsic facts 
as a question raised by appellant in the Court below. In dis- 
cussing this point, the Courts have Jaid considerable stress up- 
on what they have termed the oficial marks appearing upon 
the face of the contract. In the application, it purports to be 
make by D. McCarthy, President of St. Mary’s Seminary, 
and it is for insurance upon building owned by appellant, 
used for religious and educational purposes. The note is at- 
tatched to the application, as a part of it, printed upon the 
same sheet. These are all indications that the Seminary is to 
receive the benefit of the contract. The application is by the 
terms of the policy a part of the policy. The note, policy, 
and application form parts of one entire contract, when they 
are referred to in the policy. (Gahagan vs. U. M. Ins. Co., 43 
N. H., 176; 27 N. H., 157; 38 N. H., 338.) 

IV. But under the law as stated above, the facts attending 
the execution of the contract leave no room for doubt as to 
the intention of the parties. It was the appellant’s property 
insured ; it was the appellant’s money paid by Burke, as first 
payment upon the note; it was the appellant’s chief executive 
ofticer who authorized in the first instance, and then ratified 
and adopted the contract. In case of damage by fire, could it 
be said, looking at the form of these instruments, in the light 
of all these cireumstances, that the appellant could not recover 
from appellee the amount of appellant’s loss ? 

V. The strict rules of former times requiring seals and 
other useless formalities no longer prevail, and contracts of 
corporations are now formed by the express promises of their 
agents and officers, or dmplied from their acts, as in case of in- 
dividuals. (Angell & Ames on Corp. (Sth Ed.) Sec., 237, p. 
212.) 

VI. The rule of law is, that a person for whom another has 
performed some act, as his agent, shall at once upon know- 
ledge of the facts, either ratify or repudiate the acts of the 
agent. Silent acquiesence is construed as an adoption, and 
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the principal is not permitted to procrastinate, to partially re- 
eeive and partially reject the benefits of a contract thus en- 
tered into. (Dunlap’s Pal. Ag. 824, note; Broom’s Legal 
Maxims, 776; Badger vs. Bank of Com., 26 Maine, 428 ; 
Bank of U. 8. vs. Dandridge, 12 Wheaton, 64; Finney vs. 
Fairhaven Ins. Co., 5 Met., 192; Amory vs. Hamilton, 17 
Miss., 103; Nesbitt vs. Helser, 49 Mo., 383.) 


Surrwoop, Judge, delivered the opinion of the court. 


Action in the St. Louis Cirenit Court by the Washington 
Fire Insurance Company to recover from St. Mary’s Semina- 
ry a certain sum for assessments made by the former on a pre- 
mium or deposit note, which the defendant was in the peti- 
tion charged with having executed. The answer was a gen- 
eral, as well asa very lengthy and specific, denial of each and 

very allegation which the petition contained. It denied 
ever having made any application to plaintiff for insurance 3 
denied that any application of defendant to plaintiff for insur- 
ance was signed by Daniel McCarthy, President of defendant, 
per Thomas Burke, the agent of defendant; denied the de- 
livery by plaintiff to defendant of its Policy of Insurance; 
denied the execution by defendant to plaintiff of its certain 
premium deposit note mentioned in the petition; denied that 
any note executed by defendant was filed with the petition ; 
denied that any note executed or delivered by defendant to 
plaintiff was signed by Daniel McCarthy, President, per Tho- 
mas Burke; denied that McCarthy & Burke were authorized 
agents of the defendant to make any such application or to 
execute any premium note, &e., &e. 

The note mentioned in and filed with the petition is in this 
from. 

“$750. For value received in Policy No. 2969,dated the four- 
teenth day of March, 1866, issued by the Washingtion Mutual 
Fire Insurance Company of St. Louis, I promise to pay said 
company (or their Secretary for the time being) the sum of 
seven hundred and fifty dollars, in such portions and at such 
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time or times as the directors of said Company may, agreeably 
to their Acts of Incorporation, require. 
Daniel McCarthy, President, 
per Thomas Burke. ” 
and indorsed on said note are these words No. 2969-$750. 
Received 10 per centum, $75, and Received Assessment, No. 
5, $75 
The trial was had before the court, a jury being waived. 
The application mentioned in and annexed to the petition, 
was designated in said application as, “ Application of Daniel 
McCarthy, President of St. Mary’s Seminary,” and was signed 
in the same manner as the premium note above referred to, 
The Policy of Insurance was of the same date and number as 
the note and application (both of which are referred to in the 
policy), and purports to “Insure Mr. Daniel McCarthy, Pre- 
sident of St. Mary’s Seminary, against loss or damage by fire to 
the amount of $5000, as follows, viz: 
On the Brick Seminary Building $2500. 
« © §$tone Church Building 500. 


© bo 


$5000. 
“ Situated in Perry County, Missouri, near Perryville ; $22,- 
500 on Seminary, and $12.500 on Church, insured elsewhere.’’ 
The evidence showed, that by the terms of the charter of 
defendant, it was placed in charge of three officers, “Superior, 
Assistant Superior, and Procurator,” that at the time the note 
above mentioned was signed by Thomas Burke, Daniel Mc- 
Carty was the incumbent of two of those offices; Procurator or 
Treasurer and Acting Superior or President. And the evid- 
ence, although conflicting, tended very strongly to show that 
Daniel McCarthy, either by acts of antecedent authorization 
or else of subsequent recognition, had empowered Burke to 
make the application for insurance, sign the note in the way 
it was signed, procure and transmit the policy and pay assess- 
nrents. 
Defendant objected to the introduction of both the note and 
policy in evidence, on the ground that the former was not and 
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did not purport to be the note of the defendant, and that the 
latter was not, and did not purport to be, a policy issued to 
or insuring defendant. The court allowed both note and pol- 
icy to be read in evidence, and defendant excepted. 

The court at the instance of plaintiff gave the following in- 
structions: 

1. “If the Court believes from the evidence, that defendant 
through its President or Superior recognized the note sued on 
as the note of the defendant, by paying a portion thereof 
after demand upon defendant by notice to President or Supe- 
rior, and that a portion of said note is now due, the court will 
find for plaintiff. 

2. The court declares the law to be, that the act ofa person for 
another acting as his agent may be valid and binding upon the 
principal, on account of the ratification or adoption of the 
agent’s acts after knowledge by the principal of what the per- 
son acting as agenthasdone. A subsequent ratification has a 
retrospective effect and is equivalent to a prior command.” 

And at defendant’s request gave instructions as follows: 

1. “ The court declares the law to be, that Daniel McCar- 
thy had no authority to bind defendant by the Contract of In- 
surance offered in evidence, or the note sued on, from the 
fact that he held the office of President of defendant; and 
plaintiff, in order to recover in this action, must prove that said 
McCarthy had authority from defendant to execute said note, 
by evidence other than that the said McCarthy held said office 
of President of defendant. 

2. © The court declares the law to be, that any instructions 
given by Stephen Ryan to Father Burke in reference to effect- 
ing insurance are not binding upon defendant. 

3. “ The court declares the law to be, that if Thomas Burke, 
at the time he made the contract of insurance given in evid- 
ence and executed the note sued on, acted as the agent of Dan- 
iel McCarthy, and not as the agent of the defendant, then no 
subsequent action of defendant could ratify said contract or 
the execution of said note, or make them binding upon defend- 
ant.” 
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4. “ The court declares the law to be, that the fact that Daniel 
McCarthy had authority to bind defendant by a contract of 
insurance, such a note as the one sued one, did not authorize 
him to delegate that authority to Thomas Burke; and plaintiff 
to recover in this action must prove by evidence other than 
the fact, that he himself possessed such authority, the power 
of said McCarthy to delegate said authority to said Burke. ” 

And these instructions the court refused, viz: 

1. “ The court declares the law to be that on the evidence 
plaintiff cannot recover. 

2. “The court declares the law to be, that a simple author- 
ity from defendant to Daniel McCarthy to effect insurance for 
defendant, would not authorize said McCarthy to bind defend- 
ant by the contract of insurance given in evidence, or to the 
note sued on, and plaintiff in order to recover, must prove 
special authority to make such a contract of insurance, and to 
give such a note, or a ratification of said contract, and of the 
execution of said note by defendant.” 

3. The court declares tle law to be, that the paying of pre- 
mium money on the policy given in evidence, and of assess- 
ments on the note given in evidence, out of money in his 
hands belonging to defendant by Thomas Burke without an- 
thority so to do. and which payments defendant never assent- 
ed to, was not aratification by defendant of the contract of in- 
surance read in evidence, or of the exeeution of said note, not- 
withstanding defendant accepted said Burke’s account with 
defendant, crediting himself with money so paid, and took no 
steps to recover such money. ” 

4. The court declares the law to be, that the law does not 
authorize, and had not at any time authorized, any such offi- 
cer of defendant as President, and no action of any person pre- 
tending tov be such officer is binding upon defendant in conse- 
quence of his assuming to act as such officer. 

Defendant excepted to the giving of the instructions for 
plaintiff, and to the refusal of the court to give the last series 
of instructions asked by defendant. Judgment was rendered 
for plaintiff, and after unsuccessful motions for new trial and 
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in arrest, the cause was taken to the general term, where the 
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by appe al. 
If there was any ambiguity in either the note or the policy 


lement of special term being aflirmed, the case comes here 


of insurance, parol evidence was perfectly admissible for the 
purpose of affording an explanation thereof, and of showing 
upon whom the liability, arising from the execution of the note, 
should rest, and for whose benefit the policy was designed to 
inure. 

In Mechanics’ Bank of Alexandria vs. Bank of Columbia, 
5 Wheat., 827, which was an action of assumpsit on the follow- 
ing check: 

“ Mechanics’ Bank of Alexandria, June 25, 1817. 

Cashier of the Bank of Columbus pay to the order of P. H. 
Minor, Esq., ten thousand dollars. 

Wm. Patton, Jr.’ 

The court says “ It is by no means true, as was contended in 
argument, that the acts of agents derive their validity from 
professing on the face of them to have been done in the exer- 
cise of their agency. In the more solemn exercise of deriva- 
tive power, as applied to the execution of instruments known 
to the common law, rules of form have been prescribed. But 
in the diversified exercise of the duties of a general agent, the 
liability of the principal depends upon the facts; first that the 
act was done in the exercise, and second within the limits of 
the powers delegated. These facts are necessarily inquirable 
into by a court and jury; and this inquiry is not confined to 
written instruments (to which alone the principal contended 
for could apply) but to any act with or without writing within 
the scope of ed power or confidence reposed in the agent.” 
In that case it was contended that, as the check on its face pur- 
ported to be the private check of Patton, no extrinsic evidence 
could be received to prove the contrary. And in reference to 
that the court further says: “The only ground, upon which 
it can be contended that this check was a private check, is 
that it had not below the name the letters “ Cas.” or “Ca.” 
But the fallacy of the proposition will at once appear from the 
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consideration that the consequences would be that all of Pat- 
ton’s checks must have been adjudged private. For no definite 
meaning could be attached to the addition of these letters 
without the aid of parol testimony.” 

The case of the Commercial Bank vs. French, 21 Pick. 486, 
was a suit upon a note, made payable to the “Cashier of the 
Commercial Bank,” and it was contended that the suit should 
have been brought in the names of the person then Cashier, 
and would not lie in the name of the Corporation. But the 
Court there say: “Soa contract with the stock-holders, or 
with the President and Directors, or with the Directors of the 
Commercial Bank, would doubtless be in its legal effects a 
contract with the corporation. It is not easy to perceive why 
a contract with the Cashier of a Bank is not a contract 
with the Bank itself§ * * * * * The principle is that 
the promise must be understood according to the intention of 
the parties. If in truth it be an undertaking to the Corpora 
tion, whether a right or a wrong name, whether the name of 
the corporation or of some of its officers be used, it should be 
declared on and treated as a promise to the Corporation.” 

The above cases are in full accord with the decisions of our 
own State, that of Mechanics Bank vs. Bank of Columbia, 5 
Wheat., 327, being cited with approval by Judge Ewing in 
Smith vs. Alexander, 31 Mo., 193; See also to the same effect 
Schultze vs. Bailey, 40 Mo., 69; Musser vs. Jolinson, 42 
Mo., 74; MeClellan vs. Reynolds, 49 Mo. 321. 

In the present case the note sued on is signed “ Daniel 
McCarthy Prest.” But president of what? Just here, under 
the rules laid down in the above cited cases, parol evidence 
steps in and affords a ready and satisfactory explanation. The 
abbreviated word Prest. attached to the name of Daniel 
McCarthy is an ear mark of the official capacity in which the 
note was signed—not evidence, it is true, that the note was 
signed in that capacity, but a sufficient basis for the introdue- 
tion of testimony tending to establish that fact. 

[ have hitherto treated this case just as if the note sued on 
were standing alone; and explanatory oral evidence was 
offered in regard to the above alluded to abbreviation. 
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But this record presents a far stronger case then if the note 
stood by itself. Here the note is numbered 2969, so is the 
policy, and both are of even date. The note says “For value 
received in Policy No., 2969,” and the policy recites the exe- 
cution of the note “for the sum of seven hundred and fifty 
dollars, being the amount of deposit or premium for insurance 
as above said,” thus keeping up as it were between the policy 
and the note a reciprocal cross fire of reference; and estab- 
lishing beyond peradventure the design with which the note 
was executed, on whom the burden of its payment was in- 
tended to be cast, and for whose benefit the policy was meant 
to inure. To all intents and purposes, therefore, the result is 
precisely the same as if note, policy, and application were all 
written upon one and the same sheet of paper. To hold 
vtherwise would be to entirely ignore the familiar rule, al- 
ways applicable where one instrument makes reference to 
another. 

McCarthy’s authority to act in the premises is to be pre- 
sumed from the high official positions which he held—being, 
us the evidence shows, at the time of the transaction put in 
‘ssue by the pleadings, Superior or President and Procura- 
tor or Treasurer of defendant—from the fact the policy of In- 
surance was sent to him, from the fact that after notice of an 
assessment was sent to him at Perryville as President of de- 
fendant, that response was made through Burke, and the 
assessment paid; from the fact that McCarthy had in his 
possession the policy in question, together with others pur- 
porting to have been made in the same way and at the same 
time, and “authorized” a lawyer whom he consulted for the 
purpose “if they were not legal to have them made legal ” ; 
from the fact that Burke, the former Procurator or Treasurer 
of defendant, out of the money in his hands paid to him by 
the patrons of defendant, had made disbursements for assess- 

ments and sent memoranda thereof to McCarthy once or twice 
a year for several years, as MeCarthy himself swears. These 
fucts, and many others of like sort pointing in the same direc- 
tion, leave no doubt in the mind that Burke, either by prior 
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appointment or subsequent sanction from McCarthy, was fully 
empowered to give the note and effect the insurance for the 
defendant which gave rise to the suit, and that McCarthy had 
full power to authorize Burke to act as he did. No proof of 
any special authority was required. 

The doctrine has been long since justly exploded, that every 
act to be performed by the agent of a Corporation has to be 
authenticated by its Corporate Seal. 

Thus in the “Union Manufacturing Company vs. Petken, 
14 Conn., 174, speaking with reference to this point, the Court 
Say : 

“But it is said that no act or vote of the corporation is 
shown; nor is there any witness to the fact that this was done 
by the Corporation, or by its authority. It is now quite toc 
late to question the acts of a corporation because a vote and 
seal are not shown, since the decisions in our own Courts and 
the Courts of the United States” (See also Western Bank of 
Mo., vs. Gilstrap, 45 Mo., 419.) It is the merest play upon 
words, to assert, as was done in one of the refused declarations 
of law asked by appellant, that “the law did not authorize any 
such oflicer of defendant as President.” 

The testimony of McCarthy himself shows, that the term 
Superior was tantamount to that of President and meant the 
same thing. 

Once establish the fact, as the evidence amply does in this 
case, that a given person holds certain high official relations 
towards a Corporation, and is in the active exercise of powers 
for a series of years, and engaged in the performance of duties 
usually incident to such official position, and it matters little 
whether he is called Superior or President. 

The first, second, and fourth declarations of law, which the 
Court refused to give for defendant, were properly refused as 
shown above. The defendant’s third declaration was properly 
refused also, as it assumed the existence of two facts ; first, that 
Burke made the payments “without authority so to do,” and 
second, that defendant “never assented to” such payments. 
There are also minor exceptions in this record which have 
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either been incidentally passed upon in the foregoing remarks, 
or Which, although considered, are not regarded as possessing 
sufficient practical importance to merit specific mention. 
As the result of the views herein expressed, there is no error 
in the record and the Judgment will accordingly be affirmed. 
Judge Wagner absent. The other Judges concur. 


Onrist1AN Neer, Respondent, vs. Constantine Maguire, Ap- 
pellant. 


1, Statutes, construction of —Legislature— When statute takes effect.—The stat- 
ute (2 W.S., 894, 3 4,) declaring that acts of the Legislature shall not take effect 
till ninety days after passage, unless a different time is appointed by the act, is 
valid, and is no restriction on the power of the Legislature, 

. Statutes—Licenses—Courts, County, orders of —Validity of, if made before 
statute authorizing goes into effect—An order of a County Court requiring li- 


censes and assessing a tax therefor, made before the statute authorizing such 
order goes into effect, is null and void. 


Appeal from St. Louts Circuit Court. 
Thos. C. Reynolds, for Appellant. 


One legislature cannot bind or restrict another in the power 
of legislation, and according to established rules of construction 
of statutes, a law goes into effect on its passage, unless other- 
wise ordered in the law itself. 

The orders of County Courts are not to be construed with 
critical nicety. 

The collector is protected in his seizure by the order of the 
County Court of April 21st, 1870, because at the time of his 
seizure, the pigeon-hole table was subject to taxation by the 
County Court, and such an order, regular on its face, had for 
him the force of an exeention. (State, use of Pacific Railroad, 
vs. Dulle, 48 Mo., 287; North Missouri Railroad Company vs. 
Maguire, 49 Mo., 490.) 


F. §& L. Gottschalk, for Respondent. 
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All acts of the General Assembly take effect at the end of 
ninety days after their passage, unless a different time is men- 
tioned in tle act. (W.S., S94, § 4.) 

The order of the County Court is void, being made before 
the law went into effect. A collector is liable tor levying upon 
property for taxes illegally assessed, or if the property be not 
subject to taxation. (State vs. Shaklett, 37 Mo., 280; McPike | 
vs. Pew, 48 Mo., 525.) 


Vortrs, Judge, delivered the opinion of the court. 


This action was brought by the respondent against the appel- 
lant, before a Justice of the Peace to recover one hundred dol- 
lars, the value ofa pigeon-hole table, which it was charged that 
the appellant had unlawful taken from the respondent and 
converted to his own use. The plaintiff recovered judgment 
before the justice for the sum of one hundred dollars. The de- 
fendant appealed to the St. Louis Cireuit Court, where at spe- 
eial term the plaintiff again recovered a judgmert. The de- 
fendant appealed to the General Term, when the judgment 
rendered at Special Term was affirmed, from which judgment 
the defendant appealed to this court. 

The bill of exceptions shows, that the cause was tried at the 
Special Term of the Circuit Court before the court without a 
jury, on the following evidence and statement of facts, as agreed 
to by the respective attorneys in the cause to-wit: ‘DPlain- 
tiff before and at the time of and since the seizure of the pigeon 
hole table is, and was the owner thereof; that the same is and 
was of the value of one hundred dollars. Plaintiff, on and 
before the seizure had the same set up in a public house or bar- 
room kept by him, and permitted the same to be used in St. 
Louis County by players, using the same for the purpose of 
determining who should pay for beer at plaintiff's bar. Defendant 
is the collector of revenue for St. Louis County, and was such 
collector at the time of the seizing of said table. That plaintiff 
being owner and keeper of said table, did fail and refuse to 
pay the defendant the amount of license on said table, within 
ten days after the same was set up, although the same was de- 
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demanded of him; that defendant as such collector, on the 
day of the seizure levied upon and seized and carried away 
such table, more than ten days after the same was set up, for 
the non-payment of the license claimed by defendant to be 
due and payable by plaintiff for said pigeon hole table; that 
plaintiff never paid any license for said table, and that the 
County Court of St. Louis County made an order fixing the 
license for such pigeon hole table at a certain sum on the — 
day of April 1870, ” which order is made a part of the record 
and is, as follows: 

“Tn the County Court of St. Louis County, Thursday, April 
91st, 1870. Ordered by the court, that an annual license tax of 
five dollars be and the same is hereby levied for county pur- 
poses upon every pigeon hole table and Jenny Lind table, 
upon which a tax is collected for State purposes.” 

After judgment was rendered in the special term of the 
Oireunit Court, the defendant filed his motion for a new trial, 
for the reason that the judgment was for the wrong party, and 
was against law and evidence; the motion was overruled by 
the court, and the defendant excepted The defendant also 
excepted to the opinion of the Cireuit Court at the General 
Term in affirming the judgment of the Special Term. 

The question raised by the parties in this case is, that the 
General Assembly on the 24th of March, 1870, enacted a law 
by which County Courts were empowered to license the keep- 
ers of “ billiard tables, pigeon hole tables, Jenny Lind tables, 
&c,” kept for gaming upon, with ball and cues; that at each 
term of said courts the clerks should prepare and deliver to the 
collectors of their counties, blank licenses for the keepers ot 
such tables, &e., to be delivered to such keepers by the col- 
lector, &c. ; that no greater tax should be levied, on any of the 
tables mentioned, by the counties for county purposes, than is 
allowed on the same for State purposes ; that the county should 
have a lien on such tables for the amount of the license levied 
There was no law authorizing County Courts fo tax or license 
pigeon hole tables until the passage of the act. The Legisla- 
ture failed to specify in said act any time for the taking effect 
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thereof, but the time at which the law should take effect, was 
left to the general statute on that subject. The County Court 
of St. Louis County on the 21st day of April, 1870, made an 
order levying a tax of five dollars on pigeon hole tables and 
Jenny Lind tables. It was under this order levying a tax on 
these tables as aforesaid, that the defendant, in July 1870, 
seized and took plaintiff's table. 

The first question presented is, when did the act of the Leg- 
islature before referred to, take effect? Itis provided by the 
statute of the State, that “ All Acts of the General Assembly 
shall take effect at the end of ninety days after the passage 
thereof, unless a different time is therein appointed.” (2 W. 
S., 894, § 4.) 

The Act before referred to, not having a different time ap- 
pointed therein, would take effect at the end of ninety days 
after its passage. The statute then, under which this tax or 
license was levied, would take effect on the 24th day of June, 
1870. Itis however contended on the part of the defendant, 
that according to established rules of construction, a statute of 
law takes effect from its passage, and that one Legislature can- 
not bind or restrict another in the powers of Legislation. The 
answer to this is, that in saying that laws shall take effect at 
the end of ninety davs after their passage, when no time is 
fixed for the taking effect of said Act, is not an attempt to res- 
trict the powers of Legislation, it is only an attempt to fix the 
time that the law shall take effect, when no time is named 
therein, leaving to every future Legislature the full right to 
fix any other time, if it should be deemed proper. As no 
different time is fixed in the Act, under which the defendant 
attempts to justify the taking of the plaintiff's table, it follows 
that the Act had no more effect until the end of ninety days, 
than if it had never been passed. The order of the County 
Court, therefore, made before the taking effect of the law 
under which it was attempted to be made, attempting to levy a 
tax or license on pigeon hole table, &c., was wholly without 
authority and void, and would not justify the defendant in 
seizing and taking away the plaintiffs table. (State vs. Shack- 
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lett, 37 Mo., 280; McPike vs. Pew, et al., 48 Mo., 525.) In 
fact, if the law had taken effect from its passage, there is not 
enough appearing upon the record in this case, to show any 
jurisdiction on the part of the defendant for seizing the prop- 
erty, but I have considered the case as the same is presented 
by the appellant in his brief. 

The other Judges concurring, the judgment of the Circuit 
Court at General Term is affirmed. 


WituiaM ©. Botter, Administrator of Exiza Botirr, deceas- 
ed, et al., Respondent, vs. Epmunp A. Manny, Appel- 
lant. 


1. Contracts—Covenants, dependent—Consideration.—Covenants in a contract 
ave dependent, which are mutual and go to the entire consideration, 


Appeal from St. Louis Circuit Court. 
S. Knox, and .2. M. Gardner, for Appellant. 


1. Plaintiffs had no right to claim a renewal except of the 
whole leasehold property described in their lease. Unless they 
did claim such renewal, they had no claim for the value of the 
buildings, nor, under the provisions of the lease, was there any 
valuation of the buildings to be made, until the expiration of 
the renewal term. (Taylor on Landlord & Tenant, § 335, 4th 
Edition ; 6 John. Ch. R., 215; Pearce vs. Colden, 8 Barb. 
522; Pike vs. Butler, 4 Barb. 3.) 

2. Neither law or equity will give relief where there have 
been breaches on part of lessee. (City of London vs. Mitford, 
14 Vesey Jr. 40; Maxwell vs. Ward, 1 McCld., 464; Eaton 
vs. Lyon, 3 Vesey Jr., 690.) 

Lackland, Martin & Lackland, for Respondents. 


“Where a covenant goes only to part of the consideration 
on both sides, and a breach of such covenant may be paid for 
in damages, it is an independent covenant, and an action mzy 
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be maintained for a breach of the covenant by the defendant, 
without averring performance in the declaration.” ( Pordage 
vs. Cole, 1 Saunders, 320, n. 4, [5th Am. Ed.]; Boone vs. 
Eyre, 1 H. Black, 273, note [a,]; Duke St. Albans vs. Shore, 
1 H. Black, 270; Campbell vs. Jones, 6 T. R. 570.) 

2. A covenant of renewal is a covenant on the part of the 
landlord. [Taylor’s L. and T., 233.] It is a privilege in the 
hands of the tenant. 

Vortes, Judge, delivered the opinion of the court. 

The petition in this case shows the following state of facts 
as a cause of action: That in December 1851, Frederick W. 
Beckwith, Tullia C. Beckwith, Amedee Valle and Lewis C. 
Smith, as trustees of the said Tullia C. Beckwith, by their deed 
of lease demised a certain lot in St. Louis, being 69 feet, 3 
inches by 127 feet six inches, to James T. Pettus for the 
term of ten years from the first day of January 1852. 

That afterwards on the first day of April 1553, the ‘said 
James T. Pettus transferred to Henry M. Dedman, trustee of 
Martha Butler, for her sole use and benefit, by deed of that 
date, 42 feet by 69 feet of ground, being part of the lot first 
above demised, and that the said Martha Butler then became 
the lessee, &c., that afterwards the said Pettus by deed, dated 
December 1st, 1853, conveyed and transferred to defendant 
Edward Manny all of his right and title and leasehold estate 
in and to the land and lots named in the said first named lease 
to said Pettus, as is above stated, and that the said Martha 
Butler attorned to and became the tenant of said Manny un- 
der the transfer or lease made to her by said Pettus: That 
afterwards the said Martha Butler and her trustee Henry M. 
Dedman, conveyed and assigned by deed, dated 25th Sept. 
1856, to Julia Butler, Eliza Butler, and Mary M. Dedman, 
formerly Mary A. Butler, daughter of Martha Butler, all their 
right and interest in and to the said lot or patcel of iand be- 
fore conveyed or assigned to them by said James T. Pettus as 
aforesaid, and that the said ¢rantees of the said Martha But- 
Jer and her trustee, became the tenants of the said defendant 
Manny. That said lease or demise, by which said grantees or 
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lessees Julia and Eliza Butlerand Mary M. Dedman held, was 
for the term of nine years from and after the first day of Jan- 
uary, 1853. 

That by the terms of the lease of said Pettus to Dedman, 
trustee of Martha Butler, it was expressly covenanted and 
agreed, that all the agreements and covenants specified in the 
said lease from the trustee of Tullia C. Beckwith to said 
Pettus first above stated, said Pettus bound himself and 
his heirs to do and perform, and that one of said covenants 
was that all the agreements, stipulations and covenants of said 
lease of Tullia C. Beckwith’s trustee to said Pettus being fully 
kept and performed during the term therein named and the 
renewed term, that he the said Pettus, his heirs, or assigns, 
would pay to said Dedman, trustee of Martha Butler, and her 
assigns, the value of the permanent improvements on said lot 
conveyed in the lease by said Pettus to Dedman, trustee of 
Martha Butler, the value of said improvements to be deter- 
mined by two disinterested house holders of the city of St. 
Louis, one to be chosen by Pettus or his assigns, and the other 
by said Martha Butler or assigns, and in case of disagreement 
they were to call in a third person, and the award of any two 
was to be final, and that by said assignment or conveyance of 
said Pettus to said defendant Manny, on the first day of De- 
cember, 1853, said Manny became a party to all of the agree- 
ments and covenants contained in said lease of Tullia C. Beck- 
with’s trustee to said Pettus of December 13th, 1851, and 
agreed thereby to pay said Martha Butler and assigns for said 
permanent improvements referred to according to the eoven- 
ants of said lease. That at the date of the expiration of said 
lease, the first of January 1862, said permanent improvements 
consisted of a brick house and out houses of the value of three 
thousand dollars. 

That after the termination of the first lease for ten years, 
said Mary M. Dedman for herself and co-tenants proposed to 
said Manny, their landlord, to select a disinterested house- 
holder of the city of St. Louis, and requested said Manny to 
select one on his part, to value the improvements as is provid- 
ed in the lease, but that he refused so to do. 
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That plaintiffs have performed all covenants and agree- 
ments in said lease on their part; that defendant has refused 
to pay plaintiffs for their interest in said improvements ; that 
defendant has been in possession of said premises and im- 
provements for about eight years. 

That in March 1863, Eliza Butler died childless, never hay- 
ing been married, and having no parents living, and that her 
third interest in the leased premises thereby vested in Julia 
Butler, Wallace C. Butler, Mary M. Dedman, and the heirs of 
Adaline Samuels, who was a sister of Eliza Butler and had 
children living at her death: that Mary M, Dedman in 
March, 1863, sold to defendant all her interest in said improve- 
ments for a valuable consideration, which interest was one- 
third part of the same. 

That the remaining two-thirds of said buildings, or the in- 
terest therein, belongs to plaintiffs in equal parts, that defend- 
aut has failed and still refuses to pay plaintiffs the same. 

That the remaining two-thirds of said buildings, or the in- 
terest therein, belongs to plaintiffs in equal parts, that defend- 
ant has failed and still refuses to pay plaintiffs for the same: 

That the said Wallace Butler is the rightful administrator 
of the estate of said Eliza Butler deceased. Plaintiffs pray 
judgment for $2,000, that being two-thirds of the value of the 
improvements. 

The answer of the defendant denies that Mary M. Dedman 
for herself and co-tenants requested defendant to select disin- 
terested householders to value said improvements, as charged, 
or that the lease contained any covenants under which defend- 
ant was required at the time named to make any such selec- 
tion or valuation, or that any valuation was then required to 
be made; denies that the lessees or plaintiffs have com- 
plied with or performed the agreements contained in the lease 
by them to be performed, and charges that they have utterly 
failed so todo: 

That inthe lease from Mrs. Beckwith’s Trustee to Pettus 
and from Pettus to Martha Butler’s Trustee it was covenanted, 
that the said Martha or her assigns, should pay to the lessor or 
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his representatives the annual rent of $86, payable semi-annual- 
ly on the first days of July and January, and pay all taxes, &c., 
and also give said lessor or his representatives three months 
notice in writing of their intention to renew said lease, before 
the first day of January 1862, all of which covenants said les- 
sees and plaintiffs failed to perform : 

That at the time last aforesaid there was due defendant for 
rent $86, also the sum of $23.35 for State and County taxes for 
1861. That defendant offered to renew said lease, which the 
lessees and plaintifis refused, but abandoned the premises at 
the end of ten years, and suffered the improvements to decay 
and waste, by which defendant was damaged, &c.: 

That in consequence of the failure on the part of the lessees 
and plaintiffs to perform said lease, they lost all rights to pay 
for said improvements ; 

That in January 1863, long after plaintiffs had abandoned the 
premises, at the request of Mary Dedman acting for herself and 
co-tenants in the presence of Julia A. Butler, one of the plain- 
tiffs, defendant paid her the sum of $800 in full satisfaction for 
any and all claims she or they might have in said premises or 
improvements, since which time he has been in the quiet pos- 
session thereof, plaintiffs making no claim thereto until the 
commencement of this suit. 

The answer also avers, that defendant has fully complied 
with the covenants of the original lease, &e, 

A replication was filed to the answer. 

At the trial a jury was waived, and the case tried by the 
Court. 

The original lease from the Trustees of Tullia C. Beckwith 
to James L. Pettus was first read in evidence. This lease 
was dated December 13th, 1851, and demised the premises 
named to the said Pettus for the term of ten years from the 
first day of January 1852, for the annual rent of $346.25 pay- 
able on the first days of July and January ofeach year; it was 
further provided by the lease, that, if the rents were not paid, 
&c., the lease could be forfeited at the option of the lessor. 
Said lease also contains the following covenants—“And the 
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said parties of the first part for themselves their heirs and as. 
signs, covenant with the said party of the second part his exe- 
cutors, administrators and assigns, that all the covenants and 
stipulations of this lease being fully kept and performed by 
said party of the second part and his assigns, that they will 
renew this lease for another period of ten years, upon being 
notified in writing three months before the expiration of the 
term herein demised, and upon such renewal an annual rent to 
be reserved of six per centum upon the valuation of said lot, 
payable in semi-annual instalments upon the same days as pro- 
vided in this lease. ‘The valuation to be determined by two 
disinterested householders of the City of St. Louis, one to be 
selected by the parties of the first part their heirs or assigns, 
and the other to be selected by the party of the second part 
his representatives or assigns, and if the persons thus selected 
cannot agree they shall call in a third householder, the award 
of any two to be final and binding, &c. ;” said lease also con- 
tains the further covenants, as follows: “The said parties of 
the first part covenant that all the agreements, stipulations 
and covenants of this lease being fully kept and performed 
during this term and the renewed term, that they, their heirs 
and assigns will pay to the said party of the second part his 
representatives or assigns, the value of the permanent improve- 
ments on said premises, the value of said improvements to be 
determined by persons selected in the manner above pre- 
scribed, and the said party of the second part or his assigns 
may remain in possession.of said premises and may receive 
the rents and profits of the same, until the sum thus found to 
be due shall be fully paid.” 

Plaintiff next read in evidence the lease from Pettus to 
Martha Butler’s trustee, (for a part of the same lots) for nine 
years, from January Ist, 1858, at a ground rent of $86, pay- 
able semi-annually, and taxes, subject to all of the covenants 
in the former lease, Plaintiff next read in evidence the con- 
veyance and assignment of Pettus to Manny, dated December 
ist, 1855, by which all of his estate and leasehold in the prem- 
ises is conveyed to Manny. 
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Next, deed from Martha Butler’s trustee to Julia A. But- 
ler, ef al. The plaintiffs also gave oral evidence, which tend- 
ed to prove the allegations of the petition, and the value of 
the improvements, and which tended to prove that all of the 
taxes and rents had been punctually paid when they fell due. 
The defendant gave evidence which tended to prove, that the 
rents were almost always paid to plaintiffs by Mrs. Dedman, 
occasionally it would be paid by her sister; that the tax bill 
for 1861 of $23.35, was not paid by the lessees, but by de- 
fendant, and that part of the rent had not been paid by Mrs. 
Dedman. 

The defendant testified, that in 1861 he urged Mrs. Dedman 
to have the lease renewed ; that he never heard of an offer to 
have appraisers appointed to estimate the value of improve- 
ments by Mrs. Dedman in 1862; that in 1862, Mrs. Dedman 
and her sister came together to defendant’s store, and wanted 
defendant to buy the honse, Mrs. Dedman saying that she and 
her sister had made up their minds to sell, that she was agent 
for allof them; she proposed to sell the whole house; that 
he paid them $800 for the house, all that it was worth at that 
time, that kind of property at that time had a mere nominal 
value, &e. Ile also took a receipt for the eight hundred dol- 
lars, which was read in evidence, as follows: “St. Louis, Jan- 
uary 30th, 1873. Received of E. A. Manny, eight hundred 
dollars, in full payment for the house on Choutean Avenue, 
hought by our late father, Mann Butler, of James L. Pettus, 

and which is on the south side of Chouteau Avenue, the third 
door west of the corner of Seventh, possession given imme- 
diately. 
Mary M. Dedman.” 

At the close of the evidence, the court at the request of the 
plaintiff, declared the law as follows: “ The covenants in the 
pleadings and lease to pay taxes is not such a condition pre- 
cedent to the plaintiff’s right of recovery on the covenant to 
pay for the improvements, as that a failure to pay the State 
and County taxes of 1861 can defeat the right of action for 
the improvements.” “ Unless Mrs. Dedman had authority 
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from Miss Julia A. Butler, and from tle administrator of Eli- 
za Butler, to sell their interest in said improvements, then the 
sale by her is void as to said parties, and could not carry any 
other interest than her own.” 

“ Under the evidence there never was any forfeiture of the 
plaintiff’s lease.” 

To the giving of these instructions, defendant objected and 
excepted. The court, at the instance of the defendant, declar- 
ed the law to be: “If the court find from the evidence that 
Mrs. Dedman, acting with the knowledge, consent or appro- 
bation of those claiming an interest in the buildings in ques 
tion, applied to the defendant to sell the interest of the legal 
representatives of Martha Butler; that under the above cir- 
cumstances, the defendant supposing and believing that what- 
ever interest the legal representatives of the said Martha But- 
ler had, was purchased in the payment of said sum of eight hun- 
dred dollars, and said money was paid for said interest, then 
the plaintiffs are not entitled to recover in this action.” 

2nd. “The plaintiffs can only recover in this case for their 
interest in the buildings on the leasehold property claimed by 
them; the value of the building is to be taken at its worth 
in January, 1862.” 

3rd. “If Julia Butler was present when defendant paid the sum 
of eight hundred dollars to Mrs. Dedman, said money being 
tunderstood by the parties there present to be paid for the in- 
terest of the legal representatives of Mrs. Martha Butler in 
the buildings in question, and when said money was so re- 
ceived by said Martha, she paid a portion of the money 
to said Julia, as a portion of her (said Julia’s) interest in said 
money, then said Julia cannot recover in this case.” 

The court refused the following declarations of law asked 
for by defendant, and he excepted: “ Unless the court find 
from the evidence, that the plaintiffs had on the first day of 
January, 1862, complied with all the covenants, stipulations 
and agreements which are contained in the lease under which 
they claim, and with which they had agreed to comply, then 
the plaintiffs are not entitled to recover in this case.” 
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9nd. “If the court find from the evidence, that the plain- 
tiffs, or those under whom plaimtiffs claim, refused to renew 
the lease in question, the term of which expired January Ist, 
1862, then the plaintiffs cannot recover in this case.” 

3rd. “By the terms of the lease read in evidence by the 
plaintiffs, the plaintiffs have no right to recover for the value 
of the buildings thereon, before January 1872.” 

4th. “If the court find from the evidence, that the plain- 
tiffs claim the right to recover in this action under a certain 
lease, dated December, 1851, wherein it is provided, that by 
giving three months notice of a desire to renew said lease, the 
same should be renewed for ten years after the expiration 
of the first term of ten years, then the plaintiffs are not enti- 
tled to recover in this case, unless, in conformity with the 
terms of said lease providing for a renewal, the three months 
notice there required was given, as is provided for in said lease.” 

The court found for the plaintiffs, and rendered a judgment 
in their favor for the sum of $1,500. The defendant then fil- 
ed a motion for a new trial, and set forth as grounds therefor, 
amongst other things, the opinions of the court excepted to, 
and because the judgment is against law and evidence. This 
motion being overruled, the defendant again excepted, and 
appealed to General Term of said Court, where the judgment 
was allirmed, and defendant has appealed to this court. 

So faras the facts in this case are concerned, they have 
been passed upon by the court that tried the cause, and will 
therefore not be examined here. The questions submitted 
for the consideration of this court grow out of the giving of 
instructions or declarations of law, by the court, asked for by 
the plaintiffs, and objected to by the defendant, and the refus- 
al of the court to declare the law as requested by the defend 
ant, and these questions depend on a proper construction of 
the lease first read in evidence. It is contended by the de- 
fendant, that the covenant to pay rent and taxes on the part 
of the lessee, and the covenant to pay for the permanent im- 
provements at the expiration of the lease, were mutual de- 
pendent covenants, and that if any part of the rent or taxes 
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remained unpaid at the expiration of the lease, that the les- 
sees could not recover for said improvements, By the terms 
of the lease, the lessee agrees to pay the rent semi-annually 
for ten years, to be paid on the first day of July and January 
of each year, and he also agrees to pay the taxes and assess- 
ments, but no time is fixed by the lease for the payment of the 
taxes, it is therefore left to the presumption, that they will be 
paid as they become due; these covenants do not depend at all 
upon the covenant of the lessor to pay for the improvements 
after the lease has expired, but they are necessarily indepen- 
dent of such covenants, and may be sued on when broken, 
without any reference to the performance by the lessor of his 
covenants to pay for the improvements at the expiration of 
the term; and again, these covenants to pay the rents by in- 
stalments and to pay taxes, each only goes to a part of the 
consideration of the performance of the contract on the part 
of the lessor, and cannot therefore be mutually dependent 
covenants; covenants to be dependent must be mutual, and 
go to the entire consideration. (Smith vs. Bu-by, 15 Mo. 
387; Bennett vs. Pixley, 7 John., 249; 1 Saunders, 320; 20 
Jolin., 15; 15 Pick., 546.) The mere recital in the lease, that 
the agreements in the lease to be performed by the lessees being 
performed, the lessor will at the expiration of the lease 
pay for the improvements, &c., does not have the effect to 
make independent covenants in the lease, dependent; these 
covenants, if violated at any time, can be sued on, and their vio- 
lation compensated for in damages, and the lessor has express- 
ly provided in the lease for the securing of the performance 
of these covenants, by providing that if the rent remains un- 
paid for sixty days he may exact double rent, or that if 
either the rent or the taxes shall remain unpaid, the lessor at 
his option may forfeit the lease. These provisions show that 
the covenants to pay rent and taxes are independent of the 
covenant to pay for the improvements at the termination of 
the lease. But it is contended by the defendant, that the 
terms of the lease required the lessees, before they could re- 
cover pay for their improvements, to renew the lease at the 
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expiration of the first term of ten years. If the defendant 
is correct in this construction of the lease, then of course the 
instructions refused by the court ought to have been given, 
and the judgment ought to be reversed. 

The language of that part of the lease relied on for this 
construction, is this: “ The said parties of the first part, cov- 
enant that all agreements, stipulations and covenants of this 
lease, being fully kept and performed during this term, and 
the renewed term, they, their heirs and assigns will pay 
to the said party of the second part, &c.” 

Now it is contended that there is no promise to pay, unless 
the lessees renew thie lease, and that no action can be brought 
to recover for the permanent improvements before 1872. It 
will be recollected, that it was provided by a former clausé of 
the lease, that all covenants, &c. being performed by the les- 
see or his assigns, the lessor will renew the lease for another 
period of ten years, upon being notified in writing three 
months before expiration of the time herein demised. It will 
be seen by this that the lessee made no agreement to renew 
the lease, or to accept a renewal thereof, but the lessors cove- 
nanted that they would renew the lease, provided that they 
got three months’ notice in writing of the lessee’s desire to 
have it renewed. It was a privilege that was given to the 
lessee to have the lease renewed, if he gave the required no- 
tice. If we construe these two clauses together, we find their 
evident meaning to be, that the covenants of the lease being 
kept for this term, and the renewed term (if the term is re- 
newed,) the lessors, their heirs and assigns will pay, &e. The 
lessee was not bound to take a renewal of the lease if he did 
not wish so to do, and gave up the premises at the expiration 
of the time for which it was leased. He, by a fair construe- 
tion of the lease, was entitled to receive pay for the improve- 
ments. We think that the words “ ¢f the term is renewed” 
are just as well implied after the words “renewed lerm,’ as 
if they had been written in the lease. These questions being 
the only ones disenssed or relied on by the appellant, and be- 
lieving that the court that tried the cause construed the lease 
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correctly, and properly refused the instruction refused, and 
that the instrnetions given were proper, the judgment ought 
to be affirmed. 

Judge Wagner absent. The other Judges concurring, the 
judgment is aftirmed. 


Srare or Miussovrt, ex rel. James H. Varr, Relator, vs. 
= Ra » Gene —— as 
Grorce B. Crarx, Srare Avoprror, Respondent. 

1. S/at fe, co struction 0 —Quo Warranto—Attorney Ge pie ral, information by 
—Act of Fh. 21, 1873.—The act of Feb. 21, 1873, prohibiting the drawing or 
paying of a warrant for the salary attached to a State ollice, when said office is 
contested or disputed by two or more persons claiming title theretc, or by in- 
formation in the nature of quo warranfo, does not apply to an information 
filed by the attorney general ex-officio. 

2. Officers, State—Commission—Salary—Liability—Ouster.—le, who has the 
commission, is entitled to the emoluments of the office, until the State by 
proper proceedings revokes his authority; and the party properly entitled to 
the office has no recourse against the State for payments so made, but his re- 
course is against the person who so received the emoluments. 

Application for Mandamus. 
> > 
Jra E. Leonard and George D. Reynolds, for Relator. 


The commission from the governor, invested the relator 
with the title, and so far as this inquiry is concerned, is not 
only prima facie, but conclusive evidence of his right to the 
ofiice and its emoluments. (The State, ex rel. Jackson vs. 
Anditor, 34 Mo., 375; Winston vs. Auditor, 35 Mo., 146; 
The State, ex rel. Jackson vs. Auditor, 36 Mo., 70; Beck vs. 
Jackson, 43 Mo., 117; State ea re/. Vail vs. Draper 48 Mo., 
213.) 

The proceeding, if successful, would simply result in oust- 
ing the Relator, and leave the office vacant, to be filled ae- 
cording to law. (Hunter vs. Chandler, 45 Mo., 452.f 

This law was intended to apply solely to that class of cases, 
where two or more private persons contested the office, and 
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not to this extraordinary official proceeding in the nature of 
a quo warranto. 


H. Clay Ewing with Hill and Bowman, for Respondent. 


A judge de facto is not entitled as between himself and the 
State, to draw his salary. 

The lawin question says: “ Until the right to the same shall 
be legally determined between the persons or parties claim- 
ing such right.” 

The State is a party within the meaning of this act. 

The controversy as to the judgeship in the 26th Circuit was 
the very cause of the passage of this law. 

If it shall be finally decided, that the relator is not and 
never was the legally elected and qualified judge of the 26th 
Circuit, the person who is held to be the judge de jure 
would have the right to demand his salary from the auditor. 


Ew1ne, Judge, delivered the opinion of the court. 


The relator, James H. Vail, presented his petition to this 
court for a writ of mandamus to the State Auditor, in which 
he alleges, that he was duly commissioned judge of the 26th 
judical circuit of this State, on the 20th day of April, 1869, by 
virtue of which he has discharged and still discharges the du- 
ties of said office; and that on the 1st day of April, 1873, he 
presented to the auditor his account for salary as such judge 
for the quarter ending March 31st, 1873, and demanded a 
warrant therefor upon the treasurer, which the auditor refused 
to issue. 

Upon this petition an alternative writ of mandamus was is- 
sued to the auditor. The auditor, in his return to this writ, 
alleges, as a justification of his refusal to issue a warrant to 
the relator, that he is prohibited from so doing by an act of 
the General Assembly approved Feb. 21,1873,and that on said 
Ist day of April, 1873, and prior thereto, and at this time, 
the right to the office of judge of the 26th judical circuit was 
and is disputed, and that a proceeding was then and is still 
pending in the court upon a writ of guo warranto for the 
purpose of determining that question, of which the relator 
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was duly notified. The return further showed, that when 
said account was presented to the auditor, and at the date of 
the return, there was a contest for said office of judge pending 
between the relator and Lewis F. Dinning. 

The answer to the return admits the pendency in this court 
of an information by the State, at the relation of the attorney 
general, against the relator, but denies that there is any con- 
test between the relator and Dinning for said office. 

It is further alleged in the answer that the act of the Gen- 
eral Assembly of Febraary 21, 1873, referred to in the return, 
does not apply to an information officially exhibited by the 
attorney general at his own relation, nor does it apply to the 
office, pay or emoluments of a judical officer, and that the act 
is unconstitutional and void. 

It is agreed between the parties that the only contest or 
dispute pending in any court between the relator or any one else 
for the office of judge of the 26th judicial cireuit is the one . 
now pending in this court at Jefferson City at the relation of 
the attorney general. 

The question for our determination involves the construe- 
tion of the act of the General Assembly relied on by the re- 
spondent in his return to the writ. This act. which purports 
by its title to amend chapter L0 of the General Statutes, being 
chapter 137 of Wagner’s Statutes, by adding two sections 
thereto, provides that whenever any office, elective or appoin- 
tive, the emoluments of which are required to be paid out of 
the State treasury, shall be contested or disputed by two or 
more persons claiming the right thereto, or by information in 
the nature of guo warranto, then no warrant shall be drawn 
by the auditor or paid by the treasurer for the salary by law 
attached to said office, until the right to the same shall be 
legally determined between the persons or parties claiming 
such right; provided, however, that in all cases when the 
persons, to whom the commission for such office sha!l have is- 
sued, shall deliver to the party contesting his right to such 
office a good and sufficient bond in double the amount of the 
salary of such office, conditioned that, if upon the final de- 
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termination of the rights of the contestants it shall be decided 
that the obligor is not, and the obligee therein is entitled to 
the oflice in controversy, he shall pay over to the obligee the 
amount of salary therefor drawn by him as such officer, to- 
gether with ten per centum.interest thereon from the date of 
the receipt of each instalment received by him, then, and in 
this case, notwithstanding the provisions of such law, the 
warrant may be drawn by the auditor and paid by the treas- 
urer to the person holding the commission aforesaid, for the 
amount of his salary as the samé shall become due. It is fur- 
ther provided, that it shall be the duty of any person contest- 
ing the election of any such officer to give notice of such con- 
test to the State Auditor,and no such contest shall be heard or 
determined, until he shall satisfy the tribunal trying such con- 
test that the notice has been given. 

It being admitted that there is no contest pending between 
the relator and any other person claiming the office he now 
holds, does the act apply to the proceedings instituted by the 
attorney general ca-officto? 

It is made the duty of the auditor, when the office is con- 
tested by two or more persons claiming a right thereto, to with- 
hold a warrant, unless the contestee shall give a bond to the 
contestor, conditioned that if, upon a final determinaton of the 
rights of the contestants, the obligor is found not entitled to 
the office, he shall pay over to the obligee the amount of the 
salary, &e. 

This act obviously has no application to proceedings insti- 
tuted by the State against persons for an alleged usurpation 
ofa public office, such as is now pending in this court against 
the relator. There is no contest between two or more persons 
for the office. No one is claiming the right to the office 
against the relator in the sense of the act. There is no con- 
testor to whom a bond is to be executed, or who has any 
rights that can be affected by the results of the proceedings, 
or who would be entitled to receive the salary previously paid 
to the relator in the event of his being ousted from the office. 
The attorney general certainly stands in no such relation to 
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the proceeding as to make these provisions applicable to him, 
or to the State, when he acts merely as a representative of the 
State in filing the information. 

Information of this nature is filed by the attorney general, 
as a matter of course, and without leave of the court. It is a 
proceeding of a criminal nature as for a misdemeanor in the 
usurpation of a public office, in which he represents the State 
alone. There could be no inquiry into or adjudication of the 
claims of persons contesting the right to the office. This can 
only be made upon an information filed at the relation of a 
party claiming the office, and on leave specially granted for 
that purpose. It is insisted, however, that the clause of the 
act which says, “ when any office is contested by two or more 
persons claiming the right thereto, or by information in the 
nature of aguo warranto” is comprehensive enough to include 
information filed by the attorney general ex-officio, and par- 
ticular stress is placed on the last part of this clause. This in- 
terpretation implies or assumes that the act makes no distine- 
tion between informations of this nature with reference to their 
objects or purposes, that, whether it is a civil or criminal pro- 
ceeding, whether it is instituted at the relation of the attor- 
ney general on behalf of the State or at the relation of an in- 
dividual, it includes equally a contest between persons claiming 
the right to the office. It is also insisted that, as the primary 
object of the act was to protect the treasury against what is 
claimed to be unjust and illegal demands, it therefore ap- 
plies to a contest by the State, as well as to a contest by an in- 
dividual. This view results from the erroneous assumption, 
that the State would incur a double liability if the proceeding 
now pending against the relator should result in ousting him 
from the office, and that he is not entitled to the salary re- 
ceived in the meantime. The commission issued to the re- 
lator invested him with the title, and is prima facie evidence 
of his right to the office. It gave him the possession and the 
power to exercise its functions, of which he could be deprived 
only on due process, in the manner prescribed by law. State 
ex vel. Vail vs. Draper, 48 Mo., 213. He alone is entitled 




























MARCH TERM, 1873. 





City of St. Louis, v. Foster. 





to the emoluments of the office, until the State, by a proper- 
proceeding, has revoked the authority with which it has in- 
vested him. Meanwhile the auditor cannot rightfully with- 
hold the salary. There could therefore be no legal claim 
against the State for the salary so paid on the part of one who 
might hereafter establish a better right to the office. His re- 
course, if he has any, would in such case be against the rela- 
tor, not the State. (The Auditor of Wayne Co. vs. Benoist and 
the authorities there cited, 20 Michigan 176; Hunter vs. 
Chandler, 45 Mo., 452.) 

Permptory writ ordered. The other judges concur, except 
Judge Sherwood who is absent. 
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Crry or Sr. Louts, Respondent, vs. Davin Foster, Appellant. 


1. Ordinances—Ordaining clause, omission of—Act directory.—An ordinance of 
a city is not invalid, because the ordaining clause is omitted ; the law requiring 
such a clause, but not declaring the law void if that form is not pursued, is di- 
rectory. (City of Cape Girardeau vs. Riley, ante p. 424—affirmed.) 

. Statutes, validity ef—Forms prescribed —Departure from—Ordinances—A u- 


reo 


thentication—Law directory.—A statute authenticated in the manner pointed 
out by law cannot be impeached by showing a departure from the forms prescrib- 
ed by the constitution in the passage of the law; and the same principle ap- 
plies to municipal corporations (Pacific Railroad vs. The Governor, 28 Mo., 353 
affirmed.) Such provisions or laws are directory, if there is no provision de- 
elaring such laws or ordinances void, if the said forms are not complied with. 
8. Ordinances—Revision of—Continuity.—When a former law is included in a 
revised law, the revision has not the effect of breaking the continuity of those 
provisions which were in force before. 
Ordinances— Collation of —St. Louis, City of— Publication—Scal—Proof.— 
When the ordinances of the City of St. Louis are collated and published by 
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authority of the city they are admissible in evidence without any seal or at- 
testation. 


2ppeal from St. Louis Criminal Court. 
L. M. Shreve, for Appellant. 
The ordinance was invalid, because it had no enacting clause. 


The book of ordinances, a revision, has but one ordinance pro- 
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perly enacted, whereas each ordinance must be for itself or. 
dained. The ordinance was also invalid, because it had not 
been read in council three different days, and also because it 
was not printed and published as required by charter ; nor was 
it admissible in evidence, not being certified by the register, 

E. P. McCarty, for Respondent. 

* Revised Ordinances 1871” constitute one ordinance at the 
beginning of which is the ordaining clause. 

The provision for publication of ordinances is merely diree- 
tory. Elmendorf vs. Mayor of New York, 25 Wend., 696. 

The statute roll or authorized publication is conclusive in 
this action that this zs the law. (Pacific Railroad vs. The Gov- 
ernor, 23 Mo., 362; Treasurer of City of Camden vs. Mul- 
ford, 2 Dutch, 49.) 

It was not necessary that the copy of ordinance introduced 
in evidence should be certified by the city register. 


Waaner, Judge, delivered the opinion of the court. 


The defendant was prosecuted for violating an ordinance of 
the City of St. Louis, prohibiting the setting up and keeping 
gaming tables and gambling devises. Upon the trial the de. 
fendant objected to the admission of the City ordinances in 
evidence, on the alleged ground, that they were invalid. The 
objection was overruled, and this constitutes the main error 
relied on. 

It is first contended that the ordinance is void and of no: 
effect, because the style or ordaining clause appear to have 
been omitted. The Charter requires, that the style of the or- 
dinances passed by the City of St. Louis shall be-—*Be it or- 
dained by the City Council of the City of St. Louis,” but it 
is now here declared, that if this form is not pursued, the or- 
dinances shall in consecquence thereof become void. This 
question has been considered by the Court at the present term 
in the case of the City of Cape Girardean vs. Riley e¢ al., 
(ante p. 424) where in a Legislative Act, the constitutional re- 
quirement of an enacting clause was omitted, and we held, 
that the provision as to the style of laws was directory, and 
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that a law passed with all the forms and solemnities prescribed 
by the constitution, would not be rendered invalid, because 
the style or enacting clause failed to appear in the act. That 
case is decisive of the point we are now considering; though 
as a fact the objection does not seem to be true, for the re- 
vision of the City of Ordinances digests them all into one, and 
it commences with the proper style. 

The Charter further provides, that every ordinance shall be 
read on three different days of the stated session, at which, 
and before it was passed, and the objection was interposed to 
the reading of the ordinance, that this direction was not pur- 
sued. But notwithstanding this, the Court admitted it. 

The law on this subject was elaborately considered in the 
cage of the Pacific R. R., vs. The Governor, (23 Mo., 353,) 
and will be unnecessary to restate what was so well said by 
the learned Judge, who wrote the opinion in that case. It 
was clearly decided, that the validity of a statute, authenticat- 
ed in the manner pointed out by law, could not be impeached 
by showing a departure from the forms prescribed by the Con- 
stitution, in the passage of the law. The same principle ap- 
plies to municipal corporations. 

Their Charters are their Constitutions, which authorize the 
Councils to act, and a City Council is “a miniature General 
Assembly, and their authorized ordinances have the force of 
laws passed by the Legislature of the State.” 

A provision in a city Charter, that the yeas and nays shall 
be called and published, whenever the vote of the Common 
Council should be taken on any proposed improvement in- 
volving a tax or assessment upon the citizens, was considered 
by the Supreme Court of New York,notwithstanding the use of 
the word “shall,” to be directory merely; “the essential re- 
quisite being the determination of the corporation, and not the 
form or manner of expressing that determination” (Striker 
vs. Kelley, 7 Hill 9; S. C., in Error, 2 Denio, 323 ; Indianola 
vs. Jones, 29 Iowa, 282; Zn re Mount Morris Square, 2 Hill 
20; Elmendorf vs. Mayor &c., 25 Wend., 693.) 

In construing the Constitution of New York, which requires 
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the question upon the final passage of a bill to be taken upon 
its last reading, and the yeas and nays to be entered upon the 
journal, Willard, J., speaking the unanimous voice of the 
Court of appeals, says: “The legal presumption is, that a law, 
published under the authority of the government, was correct- 
ly passed, so far at least as relates to matters of form. * * * 
Again, the provision of the Constitution, requiring the ques- 
tion upon the final passage of a bill to be taken upon its last 
reading, and the yeas and nays entered on the journal, is diree- 
tory to the Legislature. There is no clause declaring the act 
void, if this direction is not followed.” (People vs. Supervi- 
sors, 4 Seld., 317.) 

As the ordinance had all the marks of being valid, and ap- 
peared to be regularly passed, and was published by autheri- 
ty, we are satisfied that it could not be rejected as evidence 
on the alleged ground that it was incorrectly passed as to 
matters of form. The next question is, was the ordinance in- 
valid by reason of its not being published in the papers doing 
the City printing within five days from its passage? The 
Charter declares that all ordinances passed by the City Coun- 
cil shall be published within five days after they become laws. 
But this provision plainly refers to the ordinary passing of 
the ordinances from time to time, as the Council may see fit 
or deem proper. It was designed to notify the public at as 
early a period as possible of the passage and provisions of 
the laws, which were to govern them. But the case is different 
here. The book of ordinances offered and admitted in evi- 
dence did not contain new ordinances, but simply a revision 
and digest of the old ones. 

They had been previously regularly passed and published, 
and their existence did not date from the time the revision 
took effect. In St. Louis vs. Alexander (23 Mo., 509,) this 
Court said: “It would be of the most mischievous consequence 
to hold that the revision of a law had the effect of making the 
revised law entirely original, to be considered as though none 
of its provisions had effect but from the date of the revised law. 
When a former provision js included ina revised law, it is only 
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thereby intended to continue its existence, not to make it ope- 
rate as an original act to take effect from the date of the re- 
vised law. The revision has not the effect of breaking the 
continuity of those provisions: which were in force before it 
was made.” 

There is no force in the point, that the book of ordinances 
was inadmissible, because the seal of the corporation attested 
by the register was not attached to it. The law is that all or- 
dinances, resolutions and proceedings of the City may be 
proved by the seal of the corporation, attested by the Regis- 
ter, and, when printed and published by authority of the cor- 
poration, the same shall be received in evidence in all Courts 
and places without further proof. ° 

When the ordinances are collated, and printed and pub- 
lished by authority of the Corporation, they are then admisible 
in evidence without any seal or attestation. 

The other questions raised are destitute of merit. The per-. 
mitting of the plaintiff to introduce evidence, after it was an- 
nounced the case was closed, was a matter resting in the 
sound discretion of the Court, and it does not appear that that 
discretion was unsoundly exercised, or that the defendant was 
injured by it. As to the ordinance being inconsistent with 
the laws of the State, it is sufficient to say, that that point 
was not included in the motion for a new trial, and of course, 
cannot be noticed here. 

For the foregoing reasons, I am of the opinion, that the 
judgment should be affirmed, and the other Judges concur- 
ring, it will be so ordered. 
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Davi H. Sirver, et al., Respondents, vs. Joan MoNen, Ap- 

pellant. 

1, Sherif—Levy by—Excessive-—A sheriff levied on a steamboat, worth about 
forty thousand dollars, by virtue of ah execution for $109. Held, that the 
levy was excessive ; that he might have satisfied his execution by levying on a 
small part of the furniture. 


Appeal from St. Luuis Circuit Court. 
Chester Harding, for Appellant. 
The damages were flagrantly excessive. 
Slayback § Haeussler, for Respondents. 


The sheriff was not bound to levy on more goods then 
“enough to satisfy the debt. If by doing so he occasion a loss 
out of proportion to the amount of the execution he is trying 
to make the money on, he can blame no one but himself. 
(State vs. Doan, 39 Mo., 52.) 

Apams, Judge, delivered the opinion of the court. 


This was an action in the nature ofa replevin for the re- 
covery of the steamboat “Peoria City,” her hull, engines, ma- 
chinery, tackle and furniture. 

The only point raised and discussed by the appellant’s coun- 
sel is, that the damages allowed by the jury were excessive, 
and not warranted by the facts and proof in the case. The 
amount of damages found by the jury was twenty-five hund- 
red dellars. 

The testimony shows that the defendant was sheriff of St. 
Louis County, and as such had in his hands an execution in 
favor of Josiah Fogg against Thomas Shields for $109, which 
he levied on a supposed interest of Shields in the boat, by 
seizing the boat, her apparel, &c., and retaining possession 
thereof for twelve or thirteen days, when this suit was brought, 
and bond given by plaintiffs, and the boat restored to their 
possession. At the time the levy was made, the boat was on 
the docks, undergoing repairs, and the defendant put a man 
on the boat to hold possession, but did not interfere with the 
plaintiffs in repairing the boat. 
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The plaintiff in substance testified, that he called on the de- 
fendant, and tried to get him to release,the boat without suit, 
assuring him that Shields had no interest at all in the boat, 
and also testified, that he was unable to procure the required 
bond any sooner than he did, in order to bring suit. That he 
could have had the boat ready in two days for a trip, which 
was then being made up; pilots, &c., had been employed for 
the trip. He stated the boat was insured for $35,000.00, on 
a valuation of $45,000.00; that the boat was considered 
worth from $400.00 to $500.00 per day. Two other wit- 


~ 


nesses testified, that the boat was worth from $35,000.00, to 
$40,000.00, and would have been chartered at from $350.00 to 
$400.00, per day, during the time she was detained. There 
was no testimony showing, that the use or hire of the boat 
vould have been less than the amounts above stated. 

The testimony on the part of the defense conduced to prove, 
hat the plaintiff was not prevented by the defendant or his 
agents, from repairing the boat, and that the boat was not 
seaworthy when she was replevied. 

From this evidence it would seem, that the jury were not 
netuated by prejudice, and that the verdict is fully sustained 
by the evidence. 

In the first place, even if Shields had had an interest in the 
boat, the levy was excessive. The defendant might have 
levied on a part of the furniture, and left the boat in the hands 
of the plaintiff. The execution was only $109, and a very 
small part of the furniture would have been sufficient to satis- 
fy it. But Shields had no interest whatever in the boat, and 
there was no justification for the seizure. 

The instructions presented the case fairly to the jury. They 
were instructed to allow the actual damages sustained by the 
plaintiffs. Under the evidence I do not see how they could 
have allowed less than twenty-five hundred dollars for the de- 
tention of the boat. 

Let the judgment be affirmed. The other judges concur, 
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IIunry Berns Respondent, vs. Anprew T, Wueran, Appcl- 

lant. 

1. Practice, civil—Trials—Evidence, introduction of.—The introduction of evi. 
dence in chief, by the plaintiff after the close of defendant’s evidence, is a mat- 
ter largely in the discretion of the trial court, but it might be error if it werk. 
ed injustice. 

2. Practice, civii—New trial, motion for—Objections presented—Consideration 
by Supreme Court.—Objections to the action of the court below, must be pre- 
sented to that court on a motion for a new trial, or they will not be considered 
by this court. 


Appeal from St. Louis Circuit Court. 
M. 4. Mortell, for Appellant. 
Thos. Grace, for Respondent. 
Apams, Judge, delivered the opinion of the court. 


This was an action on two contracts, one for building a 
house, and the other for building a fence. 

A verdict and judgment were rendered fur the plaintiff, 
and this judgment was affirmed at General Term. 

The only point discussed here is, that the court, after the 
close of the defendant’s evidence, suffered the plaintiff to in- 
troduce additional evidence in chief. . 

It does not appear from the record, that the defendant was 
injured by this action of the court. The allowance of this 
sort of practice is largely in the discretion of the Circuit Court. 
Where it would produce injustice, it might be error to suffer 
this course to be pursued. But in this case the point is not 
properly before us. It is not presented by the motion for a 
new trial. It is not sufficient merely to object at the trial. 
The same objection must be made in the motion for a new 
trial, in order that the court below may have a chance to cor- 
rect its own errrors, 

Judgment affirmed. The other Judges concur. 
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Slagel, Administrator v. Murdock. 





Joun Stacer, Administrator de bonis non of Oxrtver E. Snt- 
per, deceased, Defendant in Error, vs. Linpsay Murpock, 
aintiff in Error. 

1. Snider vs. Murdoch, 51 Mo. 175 affirmed. 


Error to St. Francois Circuit Court. 


Greene § Gilroy, Martin L. Clardy § Geo. D. Rey- 
nolds tor Defendant in Error. 

B. B. Cahoon, John F. Bush, John B. Robinson, Krum 
& Patrick, Barret § Hilton, for Plaintiff in Error. 


Avams, Judge, delivered the opinion of the court. 


At the October Term 1872 of this court, this case stood on 
the docket in the name of Alexander B. Snider, executor of 
Oliver E. Snider deceased, against Lindsay Murdock, and 
the court at that term delivered an opinion affirming the 
judgment of the Cireuit Court. 

At the present term of the court a motion was filed to set 
aside the judgment rendered at the last term, because Alex- 
ander B. Snider, in whose name it was rendered, was dead 
when the judgment of affirmance was rendered. 

This motion was sustained, and the judgment of affirmance 


ita 
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Since the foregoing proceedings were had, John Slagel, 
who has been appointed administrator de bonis non of the es- 
tate of Oliver E. Snider, deceased, appeared in court here, and 
by consent of parties is substituted as plaintiff, and the case 
has been again submitted for our consideration. 

[have examined the record and see nothing to change the 
views of the court as laid down in the opinion delivered at 
the last term. That opinion will therefore be adopted as the 
opinion now of this court. 

The judgment of the Circuit court is affirmed, and revived 
in the name of the plaintiff as administrator de bonis non of 
Oliver E. Snider deceased. The other Judges concur. 
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Aubuchon v. St. Louis & Iron Mountain Railroad Co. 





F. T. Avsvcnoy, Plaintiff in Error, vs. Sr. Louis & Iron 
Mowunraty Rartiroap Co., Defendant in Error. 


1. Practice, civil—Pleading—Statement of cause of action.—The petition al- 
leged that the defendant, a railroad company, negligently and carelessly ran 
over and killed some of the cattle of the plaintiff, and that the same was done 
at a part of the road that was not enclosed by a lawful fence, and that was 
not a public road crossing. Held, that the petition set out a good cause of 





action. 

Error to Washington Circuit Court. 

G. I. Van Allen, for Plaintiff in Error. 

“* Negligence may be established, either by proof of the 
facts and circumstances attending the transaction, or by show- 
ing that the injury was done on a part of the road not en- 
closed by a lawful fence, or not on the crossing of a publie 
highway.” (Calvert vs. Hannibal & St. Joe. R. RK. Co. 38 
Mo., 467.) 

This petition was drawn in accordance with the opinion of 
this court as expressed in the same case reported 34 Mo. 242. 


Dryden § Dryden, for Defendant in Error, 
Waener, Judge, delivered the opinion of the court. 


It is utterly impossible to sustain the judgment of the 
court below in this case. The petition alleged, that defend- 
ant negligently and carelessly ran over, maimed, and killed, 
certain cattle belonging to the plaintiff, and that the same 
was done on a part of its road that was not enclosed by a 
lawful fence and that was not a public road crossing. At the 
trial the court refused to permit the plaintiff to introduce any 
evidence to sustain his averments, on the ground that the 
petition did not state a cause of action. 

This ruling was certainly erroneous. The pleading set out 
a good cause of action and the judgment will be reversed and 
the case remanded. The other Judges concur ; except Judge 
Sherwood, absent. | 
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Joun Moran, Respondent, vs. D. A. January, Appellant. 


1. Practice, civil—New trials—Motions.—The motion for a new trial must be 
made within four days after the trial, if the term shall so long continue, and if 
not, then before the end of the term. | 


Appeal from St. Louis Circuit Court. 
Thos. Grace, and John Hallum, tor Respondent. 


Ifa party against whom a verdict is found and judgment 
given fail to file his motion for a new trial within the four 
days prescribed by the statute, but subsequently files his mo- 
tion, which is overruled, no writ of error will lie from the 
judgment overruling the motion. (W. S., 1059, § 6; Rich- 
mond’s Adm’x vs. Wardlaw, 86 Mo., 313; Nordmanser vs. 
Hitchcock, 40 Mo., 178; Frederick vs. Rice, 46 Mo., 24; State 
vs. Marshall, 36 Mo., 400.) 


Waener, Judge, delivered the opinion of the court. 


In this case a judgment was regularly rendered for the 
plaintiff, and twelve days after the rendition of the same, and 
without leave of court, a motion was filed for a new trial. 
The motion was overruled. The statute provides that all 
motions for new trials or in arrest of judgment shall be made 
within four days after the trial, if the term shall so long con- 
tinue, and if not, then before the end of the term. (2 W.S. 
1059, § 6.) | 
Under the above section the uniform course of decision has 
been, that unless the motion is filed within the four days pre- 
scribed, no writ of error or appeal will lie from the judgment 
of the court overruling the same. (State vs. Marshall, 36 
Mo., 400; Richmond vs. Wardlaw, 36 Mo., 313-; Banks vs. 
Lades, 39 Mo., 406; Bishop vs. Ransom, 39 Mo., 416; Farm- 
ers Bank vs. Bayliss, 41 Mo., 274; Long vs. Towl, 41 Mo., 
398; Morgner vs. Kister, 42 Mo., 466.) 
It follows therefore, that the appeal must be dismissed. 
The other Judges concur. 
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Porter v. Harrison. 





Henry Porrer, Respondent, vs. Cuartes 1. Warnison, Appel- 
lant. 


1. Practice, civil—Tvrials—Instructions—Facts in evidence.—Instructions should 
always be framed with reference to the facts in evidence. 

2. Practice, civil—Trials—Instructions taken together—Whole case.—It is suffi. 
cient if the instructions taken together present the whole case in a way that is 
not calculated to mislead. 

3. Practice, civil—Court, Supreme—Me-trial—Expenses.—Where the cost of a 
re-trial would be almost as great as the amount in controversy, this court will 
not interfere, unless it clearly appear that the jury have been misled to the 
prejudice of the appellant. 


Appeal from St. Louis Circuit Court. 
M. W. Hogan, for Appellant. 
Horatio D, Wood, tor Respondent. 


The instructions given for the plaintiff and defendant fully 
present the law, and it is not necessary that all the principles 
of law relating to the case should be presented in any one of 
the instructions given by either party. (McKeon vs. Citizens 
Railway Co., 43 Mo., 405 ; Moore vs. Sauborin, 42 Mo., 490; 
Marshall vs. Thames Fire Ins. Co., 43 Mo., 586.) 


Vortes, Judge, delivered the opinion of the court. 


The plaintiff charges, that his horses, which being hitched 
or harnessed to his wagon, were securely hitched with a strap 
on Tenth street, on which street, it being a public highway, 
he was driving and had occasion to stop, and that the defendant 
was possessed of a carriage and horses, which were also at said 
time being driven and conducted along said street by a ser- 
vant in the employ of defendant for that purpose; that by 
the negligence and carelessness of the said servant of the de- 
endants, his said carriage was driven upon and against said 
wagon of plaintiff, thereby causing plaintiff's horses to break 
loose from where they were hitched and run away with said 
wagon, whereby the horses were injured, the wagon broken ; 
and that plaintiff was bruised and injured in attempting to 
hold and secure his said team and wagon, and for all which 
he asked a judgment for damages. 


The defendant denied the allegations in the petition, and 
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charged that the injury, if any, happened by reason of the 
negligence of plaintiff. The plaintiff replied, and denied the 
negligence charged against him. 

The cause was tried before a jury. The jury found a ver- 
dict for plaintiff for one hundred and seventy five dollars. 
Judgment was rendered on the verdict. 

The plaintiff at the trial introduced evidence which tended 
to prove the facts stated in the petition, and tended to prove 
that the injury accrued by the negligent driving of defend- 
ant’s team and carriage by defendant’s servant. 

The defendant gave evidence tending to prove, that his ser- 
vant was not negligent, and also to prove that plaintiff’s hor- 
ses were not hitched or properly secured. 

At the close of the evidence, the court on the part of the 
plaintiff instructed the jury: Ist. “If the jury believe from 
the evidence, that one Gerius while employed by the defend- 
ant, negligently drove into plaintiff's wagon, thereby causing 
said plaintiff injury, then the plaintiff is entitled to recover.” 

2nd. “If the jury find for the plaintiff, they will assess the 
damages at such sum, not exceeding the amount claimed in 
the petition, as will compensate the plaintiff for injuries to his 
property, loss of time in the use thereof, and also for injuries 
to his person, and physical pain thereby occasioned directly, 
if the jury believe from the evidence that plaintiff did endure 
physical pain and suffering directly consequent upon the act 
of defendant.” 

The defendant objected to said instruction and excepted. 

The court then, at the instance of the defendant, instructed 
the jury, that “If they believe from the evidence, that the in- 
juries complained of by plaintiff could have been avoided by 
plaintiff, if he had exercised proper and reasonable caution 
and care, they should find a verdict for the defendant.” 

2nd. “Although the jury should believe from the evidence 
that the collision between plaintiff's and defendant’s teains, 
had occurred without any fault or negligence upon the part 
of plaintiff, yet if they believe that the plaintiff by the exer- 
cise of reasonable care and skill might have avoided the in- 
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juries that resulted after the collision, they should exclude 
those injuries from their consideration, and find a verdict for 
the defendant.” 

The defendant also moved the court to instruct the jury as 
follows ¢ 

“Tf the jury believe from the evidence, that the plaintiff ’s 
horses were not properly secured and made fast, and that cir- 
cumstance contributed to the collision, they should find a ver- 
dict for the defendant.” 

‘If the jury believe from the evidence, that the plaintiff 
through any fault or negligence upon his part in not properly 
hitching his horses, or in any other way, contributed to 
the injuries complained of, they should find a verdict for the 
defendant.” 

The court overruled these two last instructions, and the de- 
fendant excepted. 

After the verdict, the defendant in due time filed a motion 
for a new trial, setting forth as grounds for said motion, the 
rulings of the court hereinbefore excepted to. This motion 
being overruled, the defendant again excepted, and appealed 
to the General Term of the Circuit Court, where the judg- 
ment of Special Term was affirmed, from which last judgment 
an appeal was taken to this court. 

The only point presented by the appellant in his argument 
for the consideration of this court, is as to the propriety or 
impropriety of the rulings of the court that tried the cause, 
in the giving and refusing of instructions to the jury. In- 
structions should always be framed with reference to the facts 
in evidence to which they are to apply, and it is much more 
satisfactory for an instruction not only to be framed in refer- 
ence to the plaintiff's theory of the case, but also to cover the 
ground assumed by the defendant in his defense, but this is 
not always necessary, provided the instructions given, all tak- 
en together, fairly present the law of both sides of the case to 
the jury, and present the whole case in a way that is not cal- 
culated to mislead. (Moore vs. Sauborin, 42 Mo., 490; Me 
Keon vs. Citizens Railway Co., 48 Mo., 405; Marshall vs. 
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Thames Fire Insurance Co., 43 Mo., 586; also, Budd vs. Hoff- 
heimer, ante p. 297.) 

In the case now being considered, the first instruction, if 
taken alone, would be subject to the objection that it ig- 
nores one ground of the defendant’s defense, but, when it is 
taken in connection with the instructions given at the request 
of the defendant, we think altogether they fairly present the 
law growing out of the facts of the case. The evidence does 
not pretend to show, that the plaintiff was guilty of negligence 
in leaving his wagon where it was; it is only attempted to 
show, that, from the condition of the street and the wagon, 
the defendant, when taking the circumstances into considera- 
tion, was not guilty of negligence. The negligence of the 
plaintiff, as attempted to be shown, was that he had not safely 
hitched and secured his team, and thereby that he had con- 
tributed to the damage done. 

We think that the instructions given, though not very care- 
fully drawn, when taken together fairly placed the case to the 
jury, and if this was done, it is not necessary to further ex- 
amine the instructions refused. 

In a ease like this, where the cost of a re-trial would be al- 
most as much asthe whole amount in controversy, unless it 
elearly appears that the jury have been misled to the preju- 
dice of the appellant, this court will not interfere. 

Judge Sherwood not sitting, the other Judges concurring, 
the judgment of the St. Louis Circuit Court will be affirmed. 
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mir ieh tahintietaet ~ Duffy v. Gray. 





Henry P. Durry, Respondent, vs. Howarp Gray, Appellant. 

1. Practice, civil—Slander—Partners—Joint judgment—Individual suit—Bar. 
—A joint judgment, procured by partners in business in a slander suit, is no 
bar to a several suit by one of the partners on the same cause of action. 


Appeal from St. Louis Circuit Court. 
Krum & Patrick, for Appellant. 


I. A party can have but one satisfaction for the same wrong, 
(Thomas vs. Rumsey, 6 Johns. 26; Webb vs. Cecil, 9 B. Mon- 
roe, 198.) 

II. The record showing recovery and satisfaction in the for- 
mer case, was competent evidence in this case in mitigation 
of damages. 


Lee & Adams, for Respondent. 


Partners, as a partnership, cannot recover in slander for in- 
jury to their private feelings and personal character, but only 
for damages to their joint trade or business. (Collyer on Part- 
nership, § 680; Story on Partnership, §§ 256, 257; Townsend 
on Slander, 381; Selwyn’s Nisi Prius, p. 1260; Taylor vs. 
Church, 1 E. D. Smith, 287; Townsend on Slander, 2:'1.) 

Apams, Judge, delivered the opinion of the court. 


This was an action for slander. The actionable words charg- 
ed in the petition are, “ Duffy & Kincer are damned thieves 
and swindlers.” 

Duffy & Kincer were partners, doing business as merchants 
under that name, the individual members being, plaintiff and 
one Abner Kincer. They had brought a joint action against 
the defendant for injury to their business on account of these 
words, and recovered a judgment for one dollar and costs, 
which had been paid by the defendant. 

The defendant set up this former recovery and satisfaction, 
as a bar to this action. 

On the trial the court ruled out this defense, and this rul- 
ing of the court presents the only material point for our con- 
sideration. 

In my judgment, the former recovery and satisfaction were 
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not admissible, either as a bar, or in mitigation of damages. 
This action is for a personal injury to the character of the 
plaintiff, and the former suit was for a joint injury to the 
trade and business of the firm of “ Duffy & Kincer.” The 
members of the firm could have no legal interest whatever in 
the personal character of each other. 

The slander to the individual character of each member of 

the firm could not be a joint tort. It was necessarily a sepa- 
rate and distinct injury, for which a several, and not a joint 
action, could be maintained. (See also, Townsend on Slan- 
der, §§ 185 and 303; Haythorn e al. vs. Lawson, 3 C. and 
| P., 196.) 
The only damages the partnership could have recovered 
was for the injury to their joint trade and business. (See Col. 
on Part., § 680; Story on Part., §§ 256, 257; Townsend on 
Slander, 381.) 

Let the judgment be affirmed; Judge Wagner absent, the 
other Judges concur. 





Sr. Lovts Tow Company, Respondent vs. Taz Orpnans Bene- 
rir Insurance Company or Sr. Louis, Appellant. 


1, Practice civil—Trials—~Pleading--Confession and avoidance~Burden of proof. 
| The burden of proof is on a defendant who in his answer confesses and avoids 
the allegations of the petition. 


Appeal from Wayne Circuit Court. 
Stewart §& Wieting, for Appellant. 
No cause of action was stated in the petition. F 
Henry D. Laughlin, tor Respondent. 
The respondent was entitled to the instruction asked for. 
Waener, Judge, delivered the opinion of the court. 


The plaintiff, as assignee of Hackett & Ackle, commenced 
this action to recover the amount of a policy of insurance, 
3d4—voL. LI. 
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made by the defendant on a quantity of cement, which was 
being transported from the Ohio River to St. Louis. The 
cement was greatly injured, while in the process of being 
loaded on a barge lying at New Albany. The answer of the 
defendant admitted the facts set forth in the petition, but al- 
leged new and independent matters of defense. To these de- 
fences there was a replication filed. At the trial, as the de- 
fendant took upon itself the onus or burden of proof, it 
claimed the right to open and close the case, This right was 
awarded to it by the Court. 

Upon the conclusion of the testimony the plaintiff asked the 
Court to instruct the Jury; that it was admitted in the case, 
that the plaintiff had a prima facie right to recover, and that 
the verdict ought to be for the plaintiff, for the amount 
claimed, unless defendant had made out some legal defense, to 
the satisfaction of the jury. 

This instruction the Court refused, and then in its second 
instruction, given at defendants instance, it cast the burden 
on the plaintiff of proving, that the affirmative allegations set 
up in the answer, were not true. This was really its effect. 
The verdict was for the defendant. The case was then taken 
to General Term, where the ruling at Special Term was re- 
versed, and defendant appealed. 

The ruling of the Court at Special Term was unquestion- 
ably wrong. 

When the defendant admitted the cause of action as stated 
in the petition, by not denying any of its allegations, it con- 
fessed that the plaintiff had a good case, and it undertook to 
avoid it, by makingaverments which would destroy the prima 
facie case set out in the petition. These averments it de- 
volved on defendant to prove. It assumed the attitude ofa 
plaintiff, opened and closed the case, and undertook to estab- 
lish the independent matter set up. Unless it satisfied the 
jury by its proof that its allegations were true, the plaintiff 
vas certainly entitled to a verdict. After the plaintiffs caze 
was admitted by the pleadings, the Court at Special Term still 
required it to prove up its case, and to show further that it 
had done nothing that would impair or vitiate the policy. 
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The Judgment at General Term ought to be affirmed. 
The other Judges concur. 


Bensamin Horton, Respondent, vs. Ricnarp W. Baynn, Ap- 
pellant. 


1. Bills and notes—Transfer before maturity—Consideration, when may be in- 
quired into.—An indorsee of negotiable paper before maturity is presumed to 
be the owner in good faith and for value, unless there are circumstances ante- 
cedent to, or attendant on, the act of transfer, amounting to either actual no- 

i tice to the holder, of fraud, illegality or failure of consideration, or to such a 


combination of suspicious circumstances, as would in legal contemplation af- 
ford ground for the presumption that the purchascr of the paper was aware, 
at the time of its acquisition, of some equity between the original parties there- 
to, which should have prevented its purchase by him. 


Appeal from St. Louis Circuit Court. 
Jno. J. Louthan and 4. D. Lewis, for Appellant. 


When the maker of a note endorsed before maturity proves 
lack of consideration therefor, the burden of proof is on the 
holder, to prove that he received it for value. (Story on Bills, 
215, § 193; Bryant and Stratton’s Commercial Law, 174, 
§ 365; Rogers vs. Morton, 12 Wend., 484 ; Munroe vs. Coop- 
er, 5 Pick., 412.) 

James E. Withrow and John C. Anderson, for Respondent. 


The holder of any negotiable paper before it is due, is not 
bound to prove that he is a bona fide holder for value, with- 
out notice. (Swift vs. Tyson, 16 Peters, 15; Story on Prom- 
issory Notes, (Ed. 1868,) 510, § 381; Potter vs. McDowell, 
43 Mo., 97; Chitty on Bills, (11th Ed.,) 78 and 79; Savings 
Bank vs. Bates, 8 Conn., 505; Story on Bills 207, § 188; 
Bayley on Bills, §3; W. 8S. 216, § 15; 1061 § 25.) 


SuEerwoop, Judge, delivered the opinion of the court. 


Plaintiff, Horton, brought suit in the St. Louis Cirenit Court 
against Bayne on a negotiable promissory note, executed and 
delivered by the latter to one Partridge. 
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The petition, after the usual averments, states that the note 
sued on was, before its maturity, indorsed by Partridge for 
value and delivered to plaintiff. 

The answer of Bayne admits the execution of the note, as 
charged in the petition; admits the transfer by indorsement 
of the note from Partridge to plaintiff, but claims that such 
indorsement was without consideration, and fraudulently made 
in order to cut off the defendant from making any defense, 
also for that purpose the assignment of the note was made 
subsequent to its maturity, and fraudulently antedated. 

And the answer in conclusion pleaded a total failure of con- 
sideration ; i. e., that the note was given for fruit trees, war- 
ranted to be sound and thrifty, but which were damaged, un- 
sound, frozen and worthless, and that plaintiff was apprized of 
all this prior to the assignment. 

There was a reply to this answer, traversing its chief alle- 
gations. 

At the trial, the only evidence adduced on the part of de- 
fendant tended to show that the trees, for which the note was 
given two or three days after their reception by defendant, 
were utterly worthless, but it did not appear that plaintiff was 
aware of any failure of consideration, and the court at the in- 
stance of plaintiff, instructed the jury that : 

“ Under the law it devolves upon the defendant to prove 
the fraudulent assignment of said note to plaintiff, or that it 
was assigned to plaintiff after maturity, or that the considera- 
tion of said note had wholly failed, and that plaintiff had no- 
tice of such failure of consideration at and before the assign- 
ment of said note to plaintiff by said Partridge.” 

“The court further instructs the jury, that there is no evi- 
dence to prove or tending to prove either of these defenses, 
and the jury will find for the plaintiff the amount of said 
note and interest.” 

The defendant excepted to the action of the court in giving 
these instructions, and then asked the court to give on his be- 
half the following: 

“The court instructs the jury, that, if they believe from the 
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evidence that the note in suit was given for fruit trees deliver- 
ed by Partridge to Bayne, and that said fruit trees were at 
the time of their delivery warranted by Partridge to be sound 
and thrifty, and that at the time of their delivery they were 
unsound and of no value, they will find for the defendants 

Jayne.” 

This instruction was refused, defendant again excepted, and 
after verdict for plaintiff, and unsuccessful motion for new 
trial, this cause is brought here by appeal. 

The law is too well settled to admit of discussion, that the 
indorsee of negotiable paper before maturity, is presumed to 
be the owner in good faith and for value, unless there are cir- 
cumstances antecedent to, or attendant on the act of transfer, 
amounting to either actual notice to the holder of fraud, ille- 
gality or failure of consideration, or to such a combination of 
suspicious incidents, as would in legal contemplation afford 
ground for the presumption that the purchaser of the paper 
was aware at the time of its acquisition of some equity be- 
tween the original parties thereto, which should have prevent- 
ed its purchase by him. 

A doctrine contrary to this would completely overthrow the 
negotiability of commercial paper. 

The indorsement of the note in this case must be presumed 
to have be@n made at the time it bears date, and that was 
long anterior to the maturity of the note. The defendant 
however, shouldered the burden of establishing the affirma- 
tive statements of his answer. 

But his testimony did by no means comport with, or sup- 
port his pleadings, nor did it have the slightest tendency in 
that direction. 

The instructions of the court in behalf of plaintiff were 
therefore correct, and for like reasons there was no error in the 
refusal to instruct as prayed by defendant. 
Judgment affirmed. The other Judges concur. 
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Field v. Stagg. 








Wuu1am §. Frerp, Respondent, vs. Henry Srace, Appel- 
lant. 


1. Conveyances—Deed executed without the grantce being named—Tarol author. 
ily to fillin name of grantee— Validity —A deed regularly executed in other 
respects, with a blank left therein for the name of the grantee, and placed in 
that condition in the hands of a third person with verbal authority, but no au- 
thority under seal from the person who executed it, to fill up the blank in his 
absence and deliver the deed to the person whose name is inserted as grantee, 
when so filled out and delivered is a valid deed. 


Appeal from St. Louis Circuit Court. 
P. E. Bland, for Appellant. 


I. The central question in this case is, where a deed of con- 
veyance is executed in blank as to the grantee, and then de- 
livered in that condition to a third person, and without au- 
thority under seal from him who executed it, and in his ab- 
sence such third person fills the blank and delivers the deed : 
—Whether such deed with its covenants is valid or void. 

In this State the question is res integra—The court in pass- 
ing on it will neither be enlightened nor embarrassed by any 

~ former adjudications of this court, and therefore free to follow 
the rule of the common law, in the light of reason and an- 
thority. 

The broad and well defined distinction, taken at common 
law, between deeds and other instruments of writ@®g, will not 
be questioned by any one. Out of this distinction comes the 
rule at common law, which it is apprehended no one questions, 
that he who executes, or makes a deed for another, must be 
authorized thereto by deed. 

If then the filling of the blank in this deed was in its na- 
ture, essence and effect, the making of a deed for the plaintiff, 
it clearly comes within the rule above stated, and in order to 
render the deed, thus filled in, valid, it must have been author- 
ized under seal. 

The proposition appears obvious to the reason on its naked 
statement, that where the blank to be filled is of a nature so 
material, that, while it remains, the instrument is no deed, and 
can have no legal effect, the filling in of such blank, by what- 
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ever hand, over the signature and seal of the grantor (in con- 
veyances) or obligor (in bonds) is essentially the making of 
the deed :—becanse it is the act which completes and gives it 
legal operation ; for, without that, nothing passes by the in- 
strument—no one is bound by it. 

The principle is, that one person cannot bind another per- 
son, by deed in his name, without authority under seal to do 
30. No one willdeny, that a deed of conveyance without any 
grantee is utterly inoperative and void—is no deed. How 
then is it possible to deny, that the act of inserting a grantee 
in such a deed, after its execution, in the absence of the gran- 
tor, is essentially, in its very nature, the act of making the 
deed, since it adds that, without which it was no deed. This 
,ddition may be made by the party who executed the deed, 
before its delivery by him, because his delivery was the com- 
pletion of his acts touching the instrument, and the same pow- 
ar resides in him to make the addition, as to sign and seal— 
itis his act. If then the filling of the blank by the grantor, 
after the execution of the instrument, with the name of the 
grantee, is in such case the essential act in making the deed, 
and therefore makes the deed, is it less true that the same act 
(when duly authorized) egually makes the deed, if done by a 
third person or attorney ? 

The whole question resolves itself back, then, to this pro- 
position, that he who fills a blank for grantee, left in a deed 
of another, so as to make it the valid deed of that other, in 
his absence, must be empowered by deed so to do. Without 
such power, the deed so filled up and delivered is utterly void. 
Viewing the question in the light of principle, there can be 
no doubt or difficulty in arriving at these conclusions. 

But we appeal not less confidently to authority. (Hibble- 
white vs. McMorine, 6 M. & W., 213-214; 1 Greenl. on Ev., 
§ 568 a.; Note m, 1, Sharswood’s Ed. of Starkie on Eyv., p. 
456.) 

Judge Parsons gives his sanction to the rule, where he says: 
“Tf there be blanks left in a deed affecting the meaning and 
operation in a material way, and they are filled up after exe- 
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cution, there should be a re-execution, and a new acknowledg- 
ment. (2 Par. on Cont., pp. 723-4; Smith on Contracts, Am, 

d., p. 56, note 1; Cross & Bizzell vs. State Bank, 5 hay, 

31; Gilbert vs: Anthony, 1 Yer., 69; Wynn e¢ al. The 

Governor, J. 149; Lockhart vs. Roberts, 3 Bibb., 361 ; : “Bank 
»f Limestone vs. Penick, 5 Monroe, 25; Harrison vs. Tier- 
nan, 4 Rand., 179; Byers vs. McClannahan, 6 Gill. & John, 
253-4; Perminter vs. McDaniel, 2 Hill, 267; Davenport vs. 
Slight, 1 Dev. & Bat., 381; McKee vs. Hicks, 2 Dev., 379; 
Ayres vs. Harness, 1 Ohio, 173; Pigot’s case, 11 Conn., 27; 
Starr vs. Lyon, 5 Conn., 540.) 

II. The deed as appears upon its face was not only execu- 
ted by signing and sealing, but was also duly acknowledged 
before the proper officer, and such acknowledgment certified 
thereon. And the petition shows that it was so executed and 
acknowledged in blank; for it never returned to the parties 
executing and acknowle: Iging it, after its delivery in blank to 
Mr Stagg. 

The deed was therefore void, not only because of the mat 
ters above considered, but was void because of the alteration 
made therein after the acknowledgment. 


R. E. Rombauer, for Respondent. 


This deed was perfect and complete before its delivery by 
Stagg, the plaintiff’s agent, to Boyce, and if a perfect deed 
before delivery, even if not perfect before execution, it is suf- 
ficient on reason, and sufficient according to the best reasoned 
authorities. (Duncan vs. Hodges, 4 McCord, South C., 259; 
Inhabitants South Berwick vs. Huntress, 53 Me., 90; McDon- 
ald e¢ al. vs. Eggleston, Barker & Co., 26 Vt., 161, 162 ; Speake 
et al. vs. United States, 9 Cranch., 28; Smith vs. Crookes e¢ 
al. 5 Mass., 538.) 

In Drury vs. Foster, 2 Wall. U. S., 33—where a deed exe- 
cuted by a married woman in blank, and subsequently fraudu- 
lently filled up by her husband, was held void,—Judge Nel- 
son in delivering the unanimous opinion of the court says, 
that, “although it was at one time doubted whether a parol 
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authority was adequate to authorize an alteration or addition 
to a sealed instrument, the better opinion at this day is that 
the power is sufficient.” 

The cases which hold a different doctrine will, upon examin- 
ation, be found to be cases where the alteration was either 
made after delivery, as the case of Hibblewhite vs. McMorine, 
6 Mees & W., 200, and cases cited in note e. pp. 215, 216— 
or cases where the blank was fraudulently filled up contrary 
to the intention of the grantor. 


Vortes, Judge, delivered the opinion of the court. 


The plaintiff was the owner of certain lots in the City of St. 
Louis, upon which there existed certain mortgages or deeds of 
trust given by plaintiff to secure the aggregate sum of over 
three thousand dollars. The petition in this action charges, 
that plaintiff contracted with defendant to sell defendant said 
land or lots, and to convey the same to him in consideration of 
an amount named and in further consideration that defendant 
assumed to pay and discharge the incumbrances on said lots. 
That after the agreements were so made, and the consideration, 
other than the payment of the incumbrances on the lots, paid 
by defendant, the defendant drew up a deed for said property 
containing the agreement as to the discharge of the incum- 
brance as aforesaid, but thatin said deed the name of grantee 
was left blank ; that defendant requested the plaintiff to exe- 
cute said deed with the blank therein.as aforesaid; that the 
plaintiff consented to so execute said deed, provided the de- 
fendant would agree to fill the blank with the name of a sol- 
vent and responsible purchaser. That the defendant so 
promised, and that plaintiff then executed said deed and de- 
livered it to defendant. That defendant, in violation of his 
agreement, without the knowledge or consent of plaintiff, filled 
said blank with the name of one Peter Boyce of Arkansas, who 
was unknown to plaintiff, and utterly insolvent then and has 
been ever since; that neither said Boyce nor defendant has 
ever discharged or paid off any of the incumbrances aforesaid, 
but suffered said lots to be sold under and by virtue of the 
same, for a sum insuflicient to pay the same, by means of 
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which plaintiff was compelled to and did pay off, as the re- 
mainder of said ineumbrances, the sum of $863, for which plain- 
tiff praved judgment. 

The defendant in his answer denied the facts of the petition 
and charged that he had sold the lot as the agent of plaintiff, 
and that plaintiff knew that the deed was to be filled up with 
the name of Boyce, and that he was as well acquainted with 
Bovee as defendant was, and consented to have the blank 
filled with his name. 

A jury was waived and the cause submitted to the Court 
for hearing. Each party introduced evidence tending to prove 
the issues on his respective part. The defendant objected to 
the evidence of plaintiff in reference to the deed having been 
executed in blank, and also objected to the deed as evidence, 
on the ground that a deed executed in blank as to the name of 
the grantee and filled up by verbal authority, was absolutely 
void. The Court overruled the objection and the defendant 
excepted. 

At the close of the evidence the Court at the instance of the 
plaintiff declared the law to be as follows: 

“Tf the Court sitting as a Jury, believe and find from the 
evidence that the plaintiff executed a deed for the premises in 
the petition described, leaving the name of the grantee blank ; 
that such deed contained covenants on the part of the grantee, 
as part of the purchase money, to discharge certain ineumbran- 
ees for which the plaintiff was personally liable; that the de- 
fendant .expressly promised to plaintiff to fill the blank with 
the name of 2 solvent person before delivery, and thereafter 
filled said blank with the name of an insolvent person and de- 
livered it as the deed of plaintiff, in consequence whereof the 
plaintiff was damaged, then the plaintiff is entitled to recover 
in his action, and it is immaterial whether defendant did or 
did not know the insolvency of such person, if he could have 
ascertained the same by exercise of reasonable care and dil- 
igence.” 

The Oourt declared the law at the request of the defendant 
that “If the deed from the plaintiff to Boyce was a valid deed 
















































MARCH TERM, 1873. 





Field v. Stagg. 





— 





and its covenants binding upon the grantee therein, and if the 
defendant filled the blank for the grantee’s name at the re- 
quest of the plaintiff to fill the same with the name of a sol- 
vent person and then deliver the deed to that person, yet, the 
defendant is not liable for any damage resulting to the plain- 
tiff because of the insolvency of the said grantee, if it appear 
in evidence that the defendant made inquiry and used reason- 
able diligence to learn the condition of said grantee as to sol- 
vency, and had reasonable ground to believe the said grantee 
to be solvent at the time the said blank was so filled, and the 
plaintiff cannot recover.” 

The following declaration of law was refused by the Court 
and the defendant excepted: “The Court declares the law to 
be, that if the deed offered in evidence by plaintiff was execut- 
ed by him in blank as to the grantee; that after its execution 
me delivered it to the defendant with instructions to the de- 
fendant to fill in the blank with the name of a solvent person 
and the defendant filled in the name of an insolvent person, 
and then delivered the deed to that person, the deed was void, 
ind the grantee therein named was not bound by any of its 
covenants or recitals, and the plaintiff cannot recover, unless it 
appear from the evidence that the defendant was duly em- 
powered by writing under seal, duly executed according to 
the requirements of law, to fill said blank.” 

The defendant also excepted to the opinion of the Court in 
giving its first declaration of law asked for by the plaintiff. 

The Court found the issues for the plaintiff and rendered 
judgment in his favor for $579. 

The defendant in due time filed a motion for a new trial, 
setting forth as cause therefor the opinions of the Court ex- 
cepted to. This motion being overruled defendant excepted 
and appealed to the General Term of the St. Louis Circuit 
Court, where the judgment of the Special Term was affirmed, 
from which last judgment he appealed to this Court. 

The defendant and appellant raises several objections to the 
rulings of the Court upon the trial of this cause, and also ob- 
jects to the sufficiency of the petition filed by the plaintiff in 
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the cause. But all of these objections resolve themselves into 
one and the same objection, stated or made in a different form 
No demurrer was filed in the case but an answer was filed 
taking issue upon the facts stated in the petition. It is how- 
ever contended that an objection may be made to the petition, 
or advantage may be taken of the insufficiency of the petition, 
by objecting to the evidence in support thereof on the trial. 
This is very true, that in a proper case where no cause of ac- 
tion is stated in the petition, the defendant may object to any 
evidence being introduced in the cause on that ground. 
(Syme vs. St. Bt. Indiana, 28 Mo., 335.) The only ground on 
which the evidence in this case was objected to, was an objec- 
tion to the evidence of the plaintiff in reference to the deed 
having been executed in blank, and defendant also objected to 
the deed as evidence, on the ground that a deed executed in 
blank as to the name of the grantee, and filled by verbal au- 
thority from the grantee was void ; nothing is said in the ob- 
jection about the insufficiency of the petition. It is true that 
if such a deed would be absolutely void, the petition would be 
defective, and hence, I say that the objections and exceptions 
made and taken in this case, whether as to the admissibility 
of evidence, or as to giving or refusing of instructions, or to the 
refusal of the Court to sustain defendant’s motion for a new 
trial, all resolve themselves into one objection which is called 
by the defendant’s attorney, the central question in the cause, 
and it might have been said the only question in the cause. 
This question is as to whether a deed regularly executed in 
other respects, with a blank left therein for the name of a 
grantee, and placed in that condition in the hands of a third 
person with verbal authority, (but no authority under seal,) 
from the person who executed it to fill up the blank in his 
absence and deliver the deed to the person whose name is in- 
serted as grantee, and when said deed is so filled up and de- 
livered, whether the same is void, If such a deed is held to 
be valid, then the objections to the petition, to make the most 
of them, are merely technical, and the petition would be good 
at least after verdict; but if said deed would be absolutely 
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void, then objection to the evidence was well taken, and the 
first instruction was improperly given and the instruction re- 
fused was improperly refused, so that, as before said, all of the 
points made in the case resolve themselves into the one single 
point. 

It is stated by the defendant’s counsel, that the authorities in 
the different States of the Union are conflicting on this sub- 
ject and not easy to be reconciled, and that the question is a 
new one in this State. 

I will make no attempt at a review of the authorities on 
this subject. In the case of Drury vs. Foster, 2 Wallace, 
24, the question involved in this case was fully argued and 
examined. In that case, a mortgage had been executed in 
blank both as to the name of the mortgagee and the consider- 
ation, (the mortgage was to convey the separate property of 
a married woman) which was afterwards filled up in her ab- 
sence by her husband. This deed was held to be void, but 
its invalidity was placed on the grounds that the woman 
“was disabled in law from delegating a person, either in writ- 
ing or by parol, to fill up the blanks and deliver the mortgage.” 
But Justice Nelson in his opinion says: “We agree that if 
she was competent to convey her real estate by signing and 
acknowledging the deed in blank and delivering the same to 
an agent, with an express or implied authority to fill up the 
blanks and perfect the conveyance, its validity could not 
well be controverted. Although it was at one time doubted 
whether a parol authority was adequate to authorize an alter- 
ation or addition to a sealed instrument, the better opinion 
at this day is that the power is sufficient.” In a late case de- 
cided by this Court, this language of Justice Nelson is referred 
to or quoted with approval and fully recognized. (Burnside 
vs. Wayman, 49 Mo., 356.) So that although the authorities 

are somewhat conflicting in this country, on this subject, thie 
Court has fully recognized the validity of deeds executed as 
the one in this case. It follows, that the declarations of law 
as given by the Court were properly given, and the declara- 
tion refused was properly refused. 
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Judge Sherwood not sitting. The other Judges concurring, 
the judgment of the Circuit Court at General Term is 
affirmed. 


Frema Horretman ef al., Respondents, vs. Grorcr Franz, 
Appellant. 
1, Practice, civil—Bill of exceptions—Filing after the proper time—Supreme 
Court.—The Court will not notice a bill of exceptions filed after the proper 
time. 


Appeal from St. Louis Circuit Court. 
Thomas S. Espy, for Appellant. 
Appellant filed an elaborate brief, but it is necessarily omit- 
ted here, because the Court does not pass upon the points dis- 
cussed therein. 


Waener, Judge, delivered the opinion of the court. 


In this case the Court at General Term dismissed the ap- 
peal taken from the judgment at Special Term, and the de- 
fendant has prosecuted his appeal to this Court. Upon looking 
into the record, we find that there is no bill of exceptions that 
we can notice. The motion for a new trial was overruled on 
the 13th day of October, 1871, and time during the term was 
granted to file the bill of exceptions, and afterwards two ex- 
tensions of time were given for filing the same; the first till 
December 30, 1871, and the second till January Ist, 1872. 
But the Bill was not filed till the 26th day of January 1872, 
being twenty-five days after the time stipulated. It was then 
filed without any authority whatever, and we cannot therefore 
notice it. Hence there is nothing in the record to review. 
Let the judgment be affirmed. The other Judges concur. 
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Boarmens Savines Insrrrvution, Respondent, vs. ANpREw W. 
Mean, administrator of Turner Mappox, Appellant. 

1. Bills and Notes-Partnership--Death of partner--Renewals--Liability of es- 
tate of deceased.--A. died,leaving the firm of which he was a member indebted to 
B.which debt was witnessed by notes. These notes were afterwards given up 
and other notes in renewal thereof taken, but the creditor stipulated, that such 
action should not discharge the estate of A. Held, that A.’s estate was still 
liable either as on a balance of the original debt, or of the surrendered notes 


Appeal from St. Louis Circuit Court. 
Cline, Jamison & Day, for Appellant. 


The original notes having been procured by the respondent 
by purchase, the respondent never had any claim against the 
firm of D. T. Wright & Co., at any time except upon the 
various notes taken by it and no claim is based upon these 
notes or any of them, none of them having been either pro- 
duced or offered in evidence, so that the plaintiff never in 
fact showed any ground of recovery against the estate ot 
Maddox. 

A renewal of notes by Banks is a payment and satisfaction 
of the old notes. (2 Parsons on Notes and Bills 203.) 


Lackland, Martin & Lackland, for Respondent, relied 
on, Powell vs. Charless, 34 Mo., 485. 


Apams, Judge, delivered the opinion of the court. 


The plaintiff presented a demand against the estate of Tur- 
ner Maddox deceased, in the Probate Court of St. Louis Coun- 
ty, which was allowed, and the defendant as administrator ap- 
pealed to the Cireuit Court, where judgment was again ren- 
dered in favor of the plaintiff at Special Term, and affirmed 
at General Term, and the defendant has appealed to this 
court. 

The following is a copy of the demand as presented by 
plaintiff: 

Estate or Turner Mappox, deceased. 
“To Boatmens Savings Institution Dr. 

For amounts loaned to D. T. Wright & Co., at a time when 
Turner Maddox was alive and a member of said firm. 
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en Boatmen’s Savings Institution, v. Mead, Administrator. = 
Debits. 
Note due Nov. 5th, 1869, for money loaned. $6,000.00 
“« « Dee. 6th, “ for money loaned. $3,000.00 
Total $9,000.00 
Less part payment July 13th, 1870, at which 
time the extension of balance was made, 
amounting to $8,500,and to which time also in- 
terest on $9,000 was paid $500.00 
$8,500.00 
Interest on same from July 13, 1870, to date 
say 11 months and 15 days at 6 per cent. $488.75 
$8,988,75 


Credits. 
Paid 1 note of $1,000 July 23, 1870 $1,000 

“ Interest to date 335 days at 6 

per cent. 55.83 
“ 1 note of $1,000 Aug. 24, 1870 $1,000 
“ Interest to date 304 days at 6 

per cent. 50.67 
“ 1 note $1,500 Sept. 23, 1870 $1,500 
«“ Interest to date 275 days at 6 

per cent. 48.75 
« 1 note of $1,000 Oct.27,1870 $1,000 
“ interest to date 246 days at 6 

per cent. 41 
“ 1 note of $1,000 Nov. 23, 1870 $1,000 
“Interest to date 215 days at 6 

per cent. $35.84 


$5,752.09 





Balance this day 
St. Louis, June 28, 1871, 
W. A. Clendenin, Discount Clerk.” 


Interest to April 3, 1871 


$3,385.46. 


$3,236.66 


$148.80 
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On the trial of the case the plaintiff introduced evidence, 
eonducing to prove his demand as stated,—that the money 
was loaned to D. T. Wright & Co., of which firm Turner 
Maddox was a member, and notes as set forth were discount- 
ed for the loans, which were renewed from time to time by 
discounting the renewal notes up to the death of Turner 
Maddox,—and after his death notes were given by the sur- 
viving firm as renewals, and at the time this was done it was 
agreed, that such renewal notes were not to be considered as 
payment of the notes then due, although such note was given 
up; it was understood that the plaintiff was to hold the estate 
of Turner Maddox for the amount of the surrendered notes. 

Evidence was also given on the part of the defense condu- 
cing to show, that renewal notes were discounts or purchases 
of the notes taken in renewal. But there was no evidence 
contradicting plaintiffs evidence in regard to holding Turner 
Maddox’s estate liable for the amount due at the time ot his 
death. 

At the trial the plaintiff offered to surrender the unpaid 
notes, given in renewal after Turner Maddox’s death. 

It is very manifest from the foregoing facts, that at the time 
of Turner Maddox’s death he was indebted to the plaintiff for 
the note then existing, and that he so remained indebted as a 
member of the firm of D. T. Wright & Co. after his death. 
This debt was not extinguished or paid off by the renewal 
notes given by the surviving partners after the death of Tur- 
ner Maddox, az it was expressly understood that such renew- 
al notes were not to be considered as payment or as a release 
of his liability. As his estate still owes a balance on that note 
it is wholly immaterial to the estate, whether such balance be 
considered as part of the original loans or not. It is sufficient, 
that the balance of the debt still exists, whether in the one 

shape or the other. The proceedings in the Probate Court are 
not subject to the technical rules of pleading. 

The plaintiff's demand, as stated and presented for allow- 
ance, may be treated either as a balance of the original loans 
or as a balance of the surrendered note due at the death of 
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Turner Maddox. The evidence presented it in both shapes, 
and the instructions given for both parties covered all the 
points raised or relied on by the either side. 

The judgment was for the right party, and is a complete 
bar to any other claim by the plaintiff against Turner Mad- 
dox’s estate growing out of these transactions. 

Judgment affirmed. Judge Sherwood absent. The other 
judges concur. 


Centrat Savines Banx, Appellant, vs. ANprew W. Mean, 
Admr. of Turner Maddox, Respondent. 


1, Bills and notes—Renewal by surviving partner—Protest.—A., B. and C. while 
partners indorsed certain promissory notes, A. died before the notes matured, 
At the maturity of the notes, part of the amount was paid by the maker, and 
renewal notes were given for the remainder, which were indorsed by B. and C., 
with the former firm name, and the original notes were surrendered up to 
the makers and destroyed. The original notes were not protested, nor were 
any steps taken to hold A.’s estate upon them. He/d, that A.’s estate would 
not be held liable for the amount unpaid on the original notes, nor on the re- 
newal notes ; and it makes no difference that the holder of the notes had an 
understanding with B. and C., that the renewal notes were not taken in satis- 
faction of the original debt. 


Appeal from St. Louis Circuit Court. 

Bakewell § Farish, for Appellant. 

I. The notes given in renewal of the original notes matur- 
ing next after Maddox’s death, were not given or accepted in 
satisfaction or extinguishment of the original notes, but with 
the understanding that all the parties originally liable should 
remain bound for any unpaid part thereof. (Powell vs. Char- 
less’ Exr., 34 Mo., 483.) 

II. In view of and under the attendant and peculiar cireum- 
stances of the case, it was not incumbent on the plaintiff to de- 
mand payment of the notes next maturing after Maddox’s 
death, and give notice of non-payment in order to hold the 
estate of Maddox. In this case it should be borne in mind 
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that the indorsers were a firm composed of Maddox, Wright 
and Moore. That though after Maddox’s death they could make 
no new note that could bind Maddox, yet as surviving part- 
ners, a notice to them of the maker’s failure to pay, would be 
sufficient in law to bind the old firm, or the waiver by them 
of demand and notice would be equally binding. The in- 
dorsement of the firm was an act joint in its nature, and cre- 
ated a joint liability, and though death had worked a dissolu- 
tion of the firm, the character of the liability still continued, 
and in order to fix such liability it was sufficient that the 
surviving members of the firm should be affected with notice. 

Again, the part payment and renewal, though it was no ex- 
tinguishment of the original demand, was such compliance 
with the obligation as if sanctioned or adopted by the in- 
dorser, would make him liable ; such acquiescence the surviv- 
ing partners had a right to give, not only for themselves but 
for the deceased partner. If they could have paid the whole 
or any part, and had claim for contribution, they could accept 
part payment that inured to the benefit of all. 

Cline, Jamison & Day, for Respondent. 

The firm of which Maddox was a member, was never in 
any way liable to the plaintiff except as accommodation in- 
dorsers. And that liability could be turned into an indebted- 
ness only by the protest of the note ora waiver of such pro- 
test. But nothing of that kind was done, but the notes were 
surrendered up by the bank to Morrison & Co., at their ma- 
turity. If deceased was liable on such notes, then the suit 
should have been based upon them as being plaintiff's cause of 
action,—and the liability of Maddox as an indorser estab- 
lished. 

That Maddox is not liable on the notes sued on, and given 
in evidence in the case, all of which were made after 
Maddox’s death, cannot certainly require any argument. 

A surviving partner cannot bind « deceased one by becoming 
an accommodation indorser. 


Ewixea, Judge, delivered the opinion of the court. 


This isa suit on four promissory notes executed by Wm. 
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Morrison & Co., and indorsed by D. T. Wright & Co., bear- 
ing date respectively, Sept. 26, 1870; October 31,1870; Nov- 
ember 5th, 1870, and December 7th, 1870. 

The petition alleges that Maddox in his life time wasa 
member of the firm of D. T. Wright & Co., and he died in 
October 1869 ; that prior to that time plaintiff had loaned to 
Wright & Co., and Wm. Morrison & Co., on the notes of the 
latter which were indorsed by Wright & Co., $19,000. That 
subsequently, at the maturity of the notes,said Wm. Morrison 
& Co., and D. T. Wright and E. H. Moore, surviving partners 
and still prosecuting business under the style of D. T. Wright 
& Co., renewed the notes by paying a portion of the principal 
and interest; that these renewals were continued from time to 
time upon payment of the interest and part of principal at 
each renewal, until the debt was reduced to $8,800, for which 
sum the notes described in the petition were given. That as 
said notes matured, D. T. Wright & Co. waived in writing 
demand of payment, notice, &c., except as to one of them, 
which was duly protested for non-payment and notice thereof 
given; that these several notes were renewals of the notes 
falling due next after the death of said Maddox, and that 
they were not taken in payment and satisfaction of the notes 
indorsed by D. T. Wright & Co., during the life of said 
Maddox. 

The answer of the administrator was a denial of any knowl- 
edge respecting the matters stated in the petition. There 
was a judgment for the defendant, which being affirmed at 
General term, the cause is brought here by appeal. It ap- 
pears from the evidence, that the firm of D. T. Wright «& 
Co., was originally composed of D. T. Wright, E. I. Moore 
and Turner Maddox deceased ; that while Maddox was alive the 
firm indorsed certain notes for the accommodation of Wm. 
Morrison & Co., the makers, which matured after the death 
of Maddox and were never protested; that after Maddox’s 
death Wright and Moore still continued business in the firm 
name of D. T. Wright & Co., that Morrison & Co., paid 
something on said notes, and executed new notes with D. T. 
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Wright & Co., as indorsers, that firm being then compos- 
ed of Wright and Moore; that these notes were renewed 
from time to time by Morrison & Co., with the same in- 
dorsers, partial payments being made on each renewal 
and the notes sued on being the last renewal. It also ap- 
peared in evidence that the old notes as they were renew- 
ed were surrendered by the plaintiff to Morrison & Co., and 
were destroyed by them; that they were sometimes mark- 
ed paid, by the teller of the bank, and at other times not. 
The President of the bank testified that the notes given in 
renewal were not taken in payment and satisfaction of the 
notes due next after the death of Maddox; that the board accept- 
ed part payment and a renewal as to the balance, with the under- 
standing with Wright that the new notes were not taken in 
payment or extinguishment of the original ones, but that they 
intended still to hold the estate of Maddox liable. 

The mere statement of the facts shows that the case is with- 
out merit. The firm, of which Maddox was a member, were 
indorsers for the accommodation merely of Morrison & Co., 
and their liability was of course conditional ; the notes so in- 
dorsed matured after the death of Maddox; were never pro- 
tested, and none of the steps usual in such cases were taken to 
make the estate of Maddox liable upon his indorsement. 
On the contrary, new notes were executed by Morrison & Co., 
to the plaintiff, and indorsed by Wright and Moore, the sur- 
viving members of the firm; and the old notes surrendered 
to the makers Morrison & Co., and by them destroyed. 

Any understanding between the plaintiff and Wright when 
the’new notes were given, after the death of Maddox, to the 
effect that they were not taken in satisfaction of the original 
debt, and that plaintiff would hold the estate of Maddox liable 
therefor, could not bind the estate. He had no authority to 
enter into any such agreement. Had Maddox been living and 
the partnership still existing, there would have been no im- 
plied authority on the part of Wright to bind him in a trans- 
action of this character unconnected with the partnership. 

Judgmentaftirmed. The other Judges concur, except Judge 
Sherwood who is absent. 
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In Martrer oF Account or Joan Lewis, Crerk or Crrourr 
Court or Sr. Louis Counry, Appellant. 

1. Circuit Clerks—Fees—Excess of, over salary—Must be paid into county trea. 

sury whenever collected—The fees collected by the clerk of a Circuit Court, 


which are in excess of the salary allowed by law, must be paid into the county 
treasury whether they are collected before or after his term of office expires. 


Appeal from St. Louis Circuit Court. 
S. Reber, for Appellant. 
Thos. C. Reynolds, for St. Louis County. 
Apams, Judge, delivered the opinion of the court. 


John Lewis, the appellant, is clerk of the St. Louis Circuit 
Court and is his own successor, having served out his previous 
term which ended the 31st day of December, 1870. After 
the end of the year 1871, he delivered to the Judges of the 
Circuit Court two statements of his accounts verified by his 
affidavit. One statement consists of fees and emoluments for 
services rendered prior to his second term, which showed a 
balance in his hands of $13,892.16. The other statement show- 
ed a total amount of receipts for the first year of his second 
term to be $16,325.14. 

These statements were made under section 24 of Article 6 of 
the Constitution and the Act of the Legislature of 1868 (Ses- 
sion Acts 1868, p. 5) to carry into effect that provision of the 
Constitution. 

The court audited these accounts and allowed the clerk $24, 
242.45 to pay his deputies and assistants for the year 1871, 
which was in excess of the receipts of that year $7,917.30. 
This excess was allowed to him out of the feesand emoluments | 
remaining in his hands of his previous term, and also his 
salary of $2,500.00 which still left in his hands $3,474.85 of 
the emoluments and fees of bis previous term, and this amount 
the court ordered him to pay into the County Treasury of 
St. Louis County within ten days, and from this order the 
plaintiff Lewis has appealed to this court. 

The objection urged by the clerk is that he is not liable for 
any fees collected after the expiration of his previous term for 
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services rendered during that term. The spirit and meaning 
of the Constitutional provision and the statute of 1868 enacted 
to put it in force, are that the clerk must account for all fees 
and emoluments over and above a sufliciency to pay his de- 
puties and assistants and his own salary. 

The law requires him to make out verified statements within 
thirty days after the expiration of each year. If he fails to do 
this, he renders himself liable to certain penalties, and the 
court may on its own motion proceed to ascertain the state of 
his accounts and order such balances as may be found to be 
paid into the County Treasury. This may be done after the 
expiration of the term, whether he be his own successor or not. 

As the clerk voluntarily made the statements in question, 
tle court had the power to act on them and to ascertain the 
true balance in his hands, and to order it to be paid into the 
County Treasury. 

I see no error in the record. Let the judgment be affirm- 
ed. Judge Wagner absent. The other Judges concur. 


Henry Dissr, Respondent, vs. Jacon Franx, Appellant. 


1. Practice, civil—Supreme Court—Submission on record.—A cause cannot by 
agreement be submitted to this Court on the record. The law requires that a 
statement and brief be filed. 


Appeal from St. Louis Circuit Court. 
Waener, Judge, delivered the opinion of the court. 


In this case the only paper filed is a stipulation by the at- 
torneys, by which they agree to submit the case for decision 
upon the record. This practice cannot be endured. As they 
have entirely failed to comply with the law in filing a state- 
ment and brief, the appeal will be dismissed. 

The other Judges concur, except Judge Sherwood, who is 
absent. 
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Tue Provipent Savines Instrrvrion, Respondent, vs. Tux 
Jackson Prace Sxatine & Barutwwe Rinz, Henry S. Par- 
KER, Stockholder, Appellant. 

1. Corporations—Stockholders—Constitution—Individual Liability--Repeal— 
Obligation of contracts.—The amendment to the Constitution of Missouri 
adopted Nov. 8th, 1870, which repealed the 6th section of Art. 8th of the then 
existing Constitution, whereby stockholders in corporations became liable for 
double the amount of stock they owned, and declared that all laws, ordinances 
and provisions inconsistent with said amendment should be forever abolished 
and of no effect, did not have the effect of removing the individual liability of 
one who was a stockholder when the debt was incurred and also when the ex- 
ecution was issued against the corporation. Giving this amendment such effect 
would make it impair the obligation of contracts, because first the creditor 

contracted with the corporation on the faith of the individual responsibility of 
the stockholders, and second, the remedy is so seriously affected that the obli- 


gation is impaired. 

Appeal from St. Louis Circuit Court. 

M. L. Gray, for Appellant. 

I. The adoption of the constitutional amendment on 8th 
Nov. 1870, had at least the effect to take away the special, 
summary, statutory remedy by motion for execution against « 
stockholder. The remedy may be changed without impair 
ing the obligation of a contract. (4 Wheat., 200, 245; Cool 
Const. Lim., 286-7-8, 361, ef seg. ; Sedg. Stat. & Const. Law 
643.) 

The remedy against a stockholder by a summary motion 
was clearly in the power of the Legislature to change and 
take away, and taking this summary remedy away, does not in 
any way impair the obligation of the contract. 

II. The amendment of Sth Nov. 1870, to the Constitution 
clearly declares that thereafter in no case should a stockhold- 
er be individually liable over and above the amount of the 
stock owned by him. This amendment is not unconstitutional. 
“The debt is the debt of the corporation and not of the in- 
dividual stockholder.” (McLaren, eé al. vs. Franciscus, e¢ al., 
43 Mo., 465.) 

III. Under our statute the creditor of the corporation gets 
no elaim on the stockholder at the time of the contract, but 
gets such claim on the return of an execution “nudlw bona.” 
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When that time came in this case the amendment of the Con- 
stitution declared no such claim existed. 


Hitchcock, Lubke § Player, tor Respondent. 


I. The note upon which respondent obtained the judgment 
against the Jackson Place Skating and Bathing Rink, under 
which the motion in question was made, was executed Febru- 
ary 10, 1869, and while the double liability clause was in force 
as a part of the Constitution of this State. 

Although this clause was repealed in November, 1870, and 
before respondent obtained judgment, such repeal can not affect 
the rights of respondent which accrued while said clause was 
in force. 

If the repealing amendment purported to affect such rights, 
it would be unconstitutional and void under See. 10 of Art. I, 
of the U. S. Constitution. (Hawthorne vs. Calef, 2 Wal. U. S., 
p. 10 and cases cited.) 

II. But it does not purport to affect such rights. (1 W. 
S., Ed. of 1872, p. 66 a.) 

Waaner, Judge, delivered the opinion of the court. 


From the record it appears that plaintiff brought suit on the 
18th of March, 1870, against the Jackson Place Skating and 
Bathing Rink, a Corporation created under the General Cor- 
poration Laws of this State. 

Judgment was rendered in said suit. in October, 1871, in 
favor of plaintiff, and against defendant, and execution was 
duly issued, and on the 4th day of December, 1871 the same 
was returned unsatisfied. Parker, the defendant, was a stock- 
holder at the organization of the Skating and Bathing Rink 
Company, and continued to be one at the time of the issuance 
of the execution, holding two shares of one hundred dollars 
each. When the execution was returned “no goods or chattels 
found of the defendant whereon to levy,” a motion was made for 
the issuance of an execution against Parker for an amount 
equal to his two shares. This motion was granted and an 
execution ordered, and from that action of the Court, Parker 


appealed. 
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The position is now taken by the appellant, that at the time 
the execution was returned and the order granted against him, 
the double liability clause in the Constitution was repealed, 
and that therefore there was no authority for the proceeding. 
He assumes that the Statute which provided for executing 
the Constitutional clause, and the remedy given thereunder 
were swept away by the amendment adopted in November, 
1870, and consequently that the Court could not proceed there- 
after under its provisions. 

The amendment repealed the 6th Section of the 8th Article 
of the Constitution, which provided that stockholders in cor- 
porations should be liable for double the amount of stock they 
owned, and declared that all laws, ordinances and: provisions 
inconsistent with the amendment should be forever abolished 
and be of no effect. If this amendment had the operation as- 
cribed to it, then it cut off the creditors from all remedy 
against the stockholder, for it purports to repeal all laws and 
provisions which were made for enforcing the clause as it 
existed in the Constitution. It is not a question of a mere 
change of remedy, but it amounts to a destruction of all rem- 
edy. 

A ease entirely similar to this, arose in the State of Maine, 
and was finally decided in the Supreme Court of the United 
States. 

The State of Maine incorporated a Railroad Company, the 
Charter providing that the shares of the individual stockhold- 
ers should be liable for the debts of the corporation ; and in 
ease of deficiency of attachable corporate property or estate, 
the individual property or rights and credits of any stock- 
holder were to be liable to the amount of his stock, for all 
debts of the corporation contracted prior to the transter there- 
of, for the term of six months after judginent recovered 
against the corporation, and the same was to be taken in exe- 
eution on said judgment in the same manner as if said judg- 
ment and execution were against him individually, or the 
creditor after the judgment might have his action on the case 
against the individual stockholder, but the stockholder was 
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not to be liable beyond the amount of his stock. Another sec- 
tion provided that if sufficient corporate property to satisfy 
the execution could not be found, the officer having the exe- 
cution should certify the deficiency on the execution, and give 
notice thereof to the stockholder whose property he was about 
to take; and if such stockholder should show to the creditor 
or officer sufficient attachable corporate property to satisfy 
the debt, his individual property, rights and credits should 
thereupon be exempt from attachment and execution. 

The plaintiff in the case, who had supplied the corporation 
with materials to build the road, having obtained judgment 
against it and being unable to get from it satisfaction, sued the 
defendant who was a stockholder both at the time when the 
debt was contracted and when judgment was rendered, and 
no transfer of whose stock had been made. A few months 
after the debt was contracted the Legislature of Maine passed 
a Statute, repealing the individual liability clause of the 
Charter. 

On the case coming before the Supreme Court of the State, 
that Court decided that while, but for the repealing act the 
plaintiff would have been entitled to recover of the stockhold- 
er individually to the extent of his stock, yet the repealing 
act had taken away and destroyed such right. 

On Error tothe Supreme Court of the United States 
(Hawthorne vs. Calef, 2 Wall., 10;) the judgment was re- 
versed, and it was held that the State Statute repealing the 
former Statute which made the stock of the stockholders in 
the Chartered Company liable for the corporation’s debts, was, 
as respected creditors of the corporation existing at the time 
of the repeal, a law impairing the obligation of contracts and 
void. The decision was based on two grounds. First, that 
the creditor contracted with the corporation on the faith of 
the individual responsibility of the stockholder, and the repeal- 
ing statute withdrew that security, and secondly, that the re- 
medy was so seriously affected that the obligation was greatly 
impaired. 

The above case was decided by the Court of last resort for 
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the final settlement and adjudication of questions of this 
character, and is binding authority. 

The facts in the two cases are almost identical. Here the 
defendant was a stockholder when the liability was incurred 
by the corporation, and never transferred his stock, but held it 
when the execution was returned and when the repealing 
clause was adopted. 

The only question then is whether that repeal released him. 
We are of the opinion that it did not. 

The result therefore is, that the judgment must be affirmed. 
The other Judges concur, except Judge Sherwood who is ab- 
sent. 


Jerrerson Mutvat Fire Insurance Company, Respondent, 
vs. St. Mary’s Seminary, Appellant. 
1, Washington Mut. Fire Ins. Co. vs. St. Mary’s Seminary, anée, p. 480 affirmed. 
Appeal from St. Louis Circuit Court. 

Daniel Dillon, for Appellant. 

W. H. Horner, for Respondent. 

Suerwoon, Judge, delivered the opinion of the court. 

This case is on all fours with that of the Washington Mut- 
ual Fire Insurance Oo., decided at the present term, and for 
like reasons the judgment herein will also be affirmed. Judge 
Wagner absent. The other Judges concur. 
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a 
Provivent Savines Iystrrurion, Respondent, vs, The Jacx- 
son Piace Skatine AnD Barnine Rink—Bensamin Horron 
Appellant, 

1. Corporations—Double liability of stockholders—Transfer of stock. —A 
stockholder cannot escape his liabiliy under the former double liability clause 
of the constitution of the state, by transferring his stock in the corporation to 
an insolvent, or with a view of exonerating himself from his personal responsi- 
bility 


Appeal from St. Louis Circuit Court. 
Seneca MV. Taylor for Appellant. 


Laws and amendments to constitutions touching remedies 
may be repealed or amended according to the will of the 
Legislature. (Sturgis vs. Crowninshield 4,Wheat. 122; Cool- 
ey’s Const., Lim., 286-7.) 


Hitchcock, Lubke & Player for Respondents. 


I. Although the double liability clause was repealed in 
November, 1870, and before respondent obtained judg- 
ment, such repeal cannot affect the rights of respondent 
which accrued while said clause was in force. 

If the repealing amendment purported to affect such rights, 
it would be unconstitutional and void under Sec. 10 of Art, 
1 of the U. S. Constitution. (Hawthorne vs. Calef, 2 Wal. 
10.) But it does not purport to affect such rights. [W. S. (1872, ) 
p- 66 a.] 

Il. Under the instruction given for appellant, the Court 
must have found either that Clark was insolvent at the 
time of the transfer, or that the transfer was a mere sham, 
and in either event it was void against plaintiff. (McLaren 
vs. Francisens, 43 Mo. 452, Angell and Ames on Corp., Art. 
623.) 

Waener, Judge, delivered the opinion of the court. 


This case is the same in all particulars as the one of the 
same plaintiff’s against Parker, previously decided at this 
term of the court, with the exception, that, before the judg- 
ment was obtained and the executivn issued against the 
corporation, Horton had transferred his stock. 
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It seems, that Horton owned three shares of one hundred 
dollars each: that at the time the transfer was made the 
Skating and Bathing Rink Co. was hopelessly insolvent: 
that the transfer was made for the nominal consideration of 
one dollar to one Clark, and the ‘evidence strongly tended 
to show that Clark was also insolvent. 

At Horton’s request the court declared the law to be, that if 
he transferred his stock for a valuable consideration to 
Clark, and Clark was not insolvent at the time of the 
transfer, then the motion for judgment against him should 
be overruled. The Court refused the other instruction which 
he asked, and then found for plaintiff. 

In McClaren vs. Franciscus (43 Mo. 452) it was held, that 
members of a corporation who would be liable, if they con- 
tinued members, to the creditors of the corporation, would 
still be treated as members, if they had disposed of their 
interest to an insolvent, or with a view of exonerating 
themselves from their present responsibility. 

In the case cf Miller vs. the Great Republic Ins. Co. et 
al (50 Mo. 55) it was said, that where, before execution 
against a corporation, the stockholder honestly, and without 
any intention to defeat the creditors of the company, sold 
and transferred his stock, the mere fact that the purchaser 
was insolvent at the time was not sufficient to hold the stock- 
holder liable for the debts. 

The third instruction refused did not go far enough, accord- 
ing to the above authorities, and the others were all rightly 
refused, because they predicated irresponsibility on the consti- 
tutional amendment repealing the double liability clause. It 
is evident, that the court must have found, that Horton’s 
transfer was a mere sham to avoid his liability to the credit- 
ors of the corporation. That finding we cannot disturb. 

Judgment affirmed. The other judges concur, except 
Judge Sherwood, who is absent. 
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Joun R. Sueprey, ef al., Trustees under will of Wm. M. Me- 
Pherson, Respondents, vs. Joun Epes Cowan, e¢ al., Appel- 
lants. 


1. Land and land titles—Acts of Congress of June 13th, 1812, and May 26th 
1824, granting commons to the villages of St. Louis and Carondelet—- Reserva- 
tion of commons—Decision in case of Carondelet vs. St. Louis, (1 Black., 179.) 
Under the acts of Congress of June 13th, 1812, and May 26th, 1824, the city of 
Carondelet claimed certain lands as commons, and it became the duty of the 
President of the United States to reserve said lands from entry or sale; and 
said lands were thus reserved from entry or sale from the passage of said act 
of June 13th, 1812, till the decision of the United States Supreme Court in the 
case of Carondelet vs. St. Louis, decided at December Term 1861, of that 
court. Proper entries of such reservation were made at the local land office 
of St. Louis which give due notice to all persons, thereof. It is thus establish- 
ed that said lands were reserved from entry or sale down to the said December 
Term 1861, of the United States Supreme Court. 

Land and land titles—Act of Congress of September 4th, 1841—Act of the 
General Assembly of Missouri accepting grant—Selection of land under said 
acis—Reservation.—Under section 8 of an act of Congress approved Septem- 
ber 4th, 1841, entitled “an act to appropriate the proceeds of the sales of the 
public lands, and to grant pre-emption rights,” it was provided that there 
should be granted to certain States, Missouri among the number, five hundred 
thousand acres of land for purposes of internal improvements, and provided 
that the selection of such land should be made from any public land, except 
such as was or might be reserved from sale by any law of Congress or pro- 
clamation of the President of the United States. The General Assembly of Mis- 
souri passed certain acts accepting the five hundred thousand acres of land and 
providing for its selection. In 1849 the Governor of Missouri selected for 
plaintiff a part of the land which under the act of Congress of June 13th, 1812 
had been reserved from entry or sale, and which was so reserved until Decem- 
ber, 1861. Held, that said land being so reserved from entry or sale at the date 
of such selection was not of the character intended to be granted in the 8th 
*section of the act of Congress of September 4th, 1841 and was not embraced in 
that section, and therefore such selection was null and void and no title could 
pass thereby to the State of Missouri, and the State could therefore pass none 
to the plaintiff. 

Land and land titles—Statute, construction of —Granting words.—A statute 
which provides that “there shall be granted,” ete., does not have the effect of 
making a grant. No title passes by the force of the act itself, the words im- 
ply that some other act is to be passed, before the Government parts with the 
fee to lands which it is provided shall be granted. 

Land and land titles—Lists certified by the Commissioner of the General 
Land Office—Land reserved—Aet of Congress of Aug. 8rd, 1854.—The act of 
Congress of Aug. 3rd, 1854, provided that “in all cases where lands have been 
or shall be hereafter granted by any law of Congress to any one of the several 
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States or Territories, and when said law does not convey the fee simple title of 
such lands or require patents to be issued therefor, the lists of such lands which 
have been certified by the Commissioner of the General Land Office under the 
seal of said office, shall be regarded as conveying the fee simple of all the 
lands embraced in said lists that are of the character contemplated by such 
acts of Congress, and intended to be granted thereby ; but where lands embrace- 
ed in such lists are not of the character embraced by such acts of Congress 
and are not intended to be granted thereby, said lists, so far as these lands are 
concerned, shall ve null and void” etc. Under these provisions of said act, the 
Commissioner of the General Land Office issued under the seal of his office 
a certificate that the State had selected under the 8th section of the act of Con- 
gress of September 4th, 1841, certain land, which was reserved from entry or 
sale under the act of June 13th 1812, and was reserved from entry or sale at 
the time the certificate was dated, and which had been selected by the State of 
Missouri under the law of September 4th 1841, which excluded from such selec. 
tion land which had been reserved from entry or sale. Held, that such certifi- 
cate of the commissioner was null and void and conveyed no title. 

. Limitation, statute of—Not only bars but transfers titles—Does not run 
against the Government.—The statute of limitations is a statute of repose. It 
not only bars, but may transfer a title. The statute does not run against the 


uy 


Government. 


Appeal from St. Louis Circuit Court 
Britton A, Hill, for Appellants. 


I. The State location by McPherson as agent for the State 
is void, for the following reasons: 

(a.) It is not on land subject to sale or entry. The land was 
not public land in 1850, but was reserved from sale, entry or 
location, being a part of the commons of Carondelet, a Span- 
ish village having commons and common fields, adjoining on 
the south the common fields of St. Louis, another Spanish vil- 
lage, now the city of St. Louis. 

(b.) The grant was complete for these commons to Caron- 
delet north of the village on the 13th of June, 1812, and vested 
the title in Carondelet. This is admitted in the record of tlie 
case of Carondelet vs. St. Louis, a part of this record. (Caron- 
delet vs. St. Louis, 1 Black., 179; Bird vs. Montgomery, 6 
Mo., 511; Choutean vs. Eckhart, 2 How., 421, 450; Guitard 
vs. Stoddard, 16 How., 494; West vs. Cochran, 17 How., 416, 
417; Carondelet vs. St. Louis, 25 Mo., 448 ; Milburn vs. Hor- 
tez, 23 Mo., 532; Same ease, 1 Black, 595.) 
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II. It is therefore established by authority that these com- 
mons of Carondelet were not public land—were not subject to 
sale, entry, location, or pre-emption prior to 1862. (Kissell vs. 
The Schools, 18 How., 25.) 

The State location of 1850 is therefore void, a nullity ab 
initio. 

IL. The act of 3rd of March, 1853, (vol. 10, U.S. Stat., p. 
944,) gave the Chartrands the right to pre-empt this fractional 
section 9, if they were settlers before or after the date of that 
act, as soon as the Supreme Court of the United States declared 
the claim of Carondelet to the same land, as commons, invalid. 
They were set//ers and cultivators both before and after the 
date of that act of Congress. 

The Chartrand pre-emption and patent vested the title of 
the United States in the heirs of Thomas Chartrand on the 
91st day of July, 1866, and no criticism of the validity of the 
pre-emption can be made by McPherson, who came in during 
the years 1848 or 1850, claiming adversely, 

IV. The State location of McPherson in 1850 was invalid 
as against Chartrand’s pre-emption, for the further reason that 
the act of Sept. 4, 1841 (5 U.S. Stat. 455), did not convey the 
fee to any lands whatever, but left the land system of the Uni- 
ted States in full operation as to regulation of titles, so as to 
prevent conflicting entries. When the State of Missouri issued 
a patent to McPherson, the State had no title. (Foley e¢ al. 
vs. Harrison, 15 How., 448-5, 450 (1853) ; Wilcox vs. Jackson, 
13 Pet., 498 ; Bagnell vs. Broderick, 13 Pet., 486; The Paci- 
fic Railroad vs. Lindell Heirs, 39 Mo., 330; Hannibal & St. 
Joseph Railroad vs. Moore, 37 Mo., 338.) 

V. The act of Congress passed August 3rd, 1854 does not 
help the plaintiff, for this land was not subject to location, en- 
try or pre-emption in 1841, 1850, or 1854. The plaintiff, 
therefore, stands before the court without any title whatever 
from the United States or from the State of Missouri. (Foley 
vs. Harrison, 15 How., 443-4 to 451.) 

VI. Plaintiff had no claim under the statute of limitations. 

The pre-emption and patent both took effect in 1866, and 
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from that time only can the limitations begin torun. This is 
the express doctrine held in the case of Gibson vs. Chouteau 
(13 Wallace.) Prior to the patent of 21st July, 1866, the title 
to this land was in the United States, and on that day, for the 
first time, the title vested in the heirs of Thomas Chartrand. 
(Lythe vs. Arkansas, 9 How., 314; Foley vs. Harrison, 15 
How., 433 ; Barnard vs. Ashley, 18 How., 43.) 

VIL. The plaintiff asks the court to remove the defendants’ 
title as a cloud upon his title. But the plaintiff has no title 
and never had any, and defendants’ title is perfect under a 
possession commenced fifteen years before plaintiff's illegal 
State location was made. There is no equity in this bill to 
warrant the exercise of this jurisdiction. These twoclaimants 
are adverse, and the title of defendants is perfect, and no trust 
for plaintiff, or wrongful act of defendants, has been shown. 
No privities, confidence or relations of amity have been shown 
between these parties. Each claims, independently of the 
other, an adversary title ;in such a case there is no cloud to be 
removed, but the question, in whatever form the action may 
be, is, which is the better title? = * 

The merits of the title must be first examined. If plaintiff 
has no title, and defendant has it, there is no cloud to be re- 
moved, but an actual title to be examined and its effect to be 
determined. The universal practice has been to try the legal 
title at law in such cases as this. (Stoddard vs. Chambers, 2 
Mo., 284 ; Stoddard vs. Mills, 8 How., 345; Bissell vs. Pen- 
rose, 8 How., 317; Barry vs. Gamble, 3 How., 32.) 

The plaintiff having a complete defense and remedy at law, 
if he have any title in the suits brought by defendants in eject- 
ment against him for this land, has no right to file a bill in 
equity to test the question as to who has the better legal title. 
See the following casesin ejectment: (Ballance vs. Forsyth, 
15 How., 18; Bryan vs. Forsyth, 19 How., 434; Ballance vs. 
Forsyth, Jd. 183 (in equity); Gregg vs. Forsyth, Ejectment ; 
Kellogg vs. Forsyth, /d.; Dredge vs. Forsyth, 7d. ; Gregg vs. 
Tesson, 1 Black., 150; Kellogg vs. Forsyth, 2 Black., 571.) 


Whittelsey, for Appellants. 
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I. There is no equity in complainant’s bill, to entitle him to 
the relief he seeks. 

(a.) The plaintiff alleges himself to be in possession of the 
premises, holding under a complete legal title from the Uni- 
ted States, to-wit: an entry and selection by the State of Mis- 
souri under the Act of Sept. 4th, 1841, properly certified by 
the Land Department, anda patent from the State. He holds, 
therefore, an apparently perfect legal title, older than defend- 
ant’s patent issued in 1866. 

Being in possession, he could have waited until sued in 
ejectment by defendants; or if defendants delayed suit, he could 
under the statute, have asked that defendants be required to 
bring suit in ejectment or show cause against it. (2 W.S., 1022, 
§§ 53, 54; Von Phul vs. Penn, 31 Mo., 333; Rutherford 
vs. Ullman, 42 Mo., 216.) 

That was the only remedy to which he was entitled, upon 
the facts stated in his petition. Having the younger patent, 
the defendants could only recover againsf plaintiffs posses- 
sion and older title, by showing an equity which antedated 
the plaintiff’s patent. (Polk’s Lessee vs. Wendall, 5 Wheat., 
293 ; Ross vs. Borland, 1 Pet., 656; Minnesota vs. Batchelder, 
1 Wall., 109.) 

(6). The bill shows no equity asa bill of peace, for it does not 
show that the matter of title has ever been tried at law, nor 
that the plaintiff has been harrassed by repeated actions, nor 
that it will avoid multiplicity of suits. (McCamant vs. Pat- 
terson, 28 Mo., 410; Marmaduke vs. Han. & St. Jo. KR. R., 
39 Mo., 545 ; 2 Sto. Eq., §§ 587, 589.) 

(c.) It cannot be maintained on the ground of removing a 
cloud upon plaintiff’s title. 

A bill to remove a cloud cannot be maintained, where the title 
asserted to be acloud, is adverse of itself ; but only when the 
plaintiffs title is affected by some wrongful act, which may 
from failure of evidence in the future to show its illegality, be- 
cloud it. A positive adverse title is not a cloud, unless it be 
affected with some trust in favor of the title asserted by com- 
plainant. A reservation in a patent of all adverse rights, 
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does not create a trust, so asto be a cloud upon an elder legal 
title, although the older might be a cloud upon the young pat- 
ent. (2 Sto. Eq., §$ 700-708; Ward vs. Chamberlain, 2 
Black., 430; Chipman vs. Hartford, 21 Conn., 488 ; Lockwood 
vs. St. Louis, 28 Mo., 20; Drake vs. Jones, 27 Mo., 428.) 

The younger patent cannot be-clond the title under the eld- 
er patent. (Ballance vs. Forsyth, 13 How.,18;8. C., 24 How., 
183; Dredge vs. Forsyth, 2 Black., 563, 570; Bryan vs. For- 
syth, 19 How., 354; Gregg vs. Forsyth, 24 How., 179 ; Gregg 
vs. Tesson, 1 Black., 150; Mehan vs. Forsyth, 24 How., 178 ; 
Maguire vs. Tyler, 40 Mo., 406, 439, 440.) 

II. The complainant himself has no standing in court, for 
he presents a title which has no validity under the acts of Con- 
gress, as the selection was not authorized by law. 

This will be evident from an examination of the statutes. 

The act of Sept. 4, 1841, 5 Stat., L. & B’s Ed., p. 455, § 8, 
provides for the selections to be made in the manner the State 
shall direct, to be “located in parcels conformably to sectional 
divisions and subdivisions of not less than three hundred and 
twenty acres in any one location, on any public land except 
such as is or may be reserved from sale by any law of the Con- 
gress, or proclamation of the President of the United States, 
which said locations may be made at any time after the lands 
of the United States shall have been surveyed according to 
existing laws,” &c. 

This statute did not pass the fee from the United States. By 
statute, Aug. 3, 1854, c. 201; 10 Stat., 346, it was provided, 
“ that the list certified by the Commissioner, should pass the 
fee of all the lands embraced in such lists, that are of the 
character contemplated by such act of Congress, and intended 
to be granted thereby ; but where lands embraced in such 
lists, are not of tle character embraced by such act of Con- 
gress, and are not intended to be granted thereby, said lists, 
so far as these lands are concerned, shall be perfectly null and 
void, and no right, title, claim or interest shall be conveyed 
thereby.” 

But this land had been originally included in the survey of 
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the claim of Carondelet, by Rector, and the land was reserved 
from sale until that claim was finally decided, under the laws 
of the United States, by the Supreme Court, which was in 
January, 1862,—10 Stat., 244, ch., 143 ;—and until that claim 
was decided, the defendants had the right to complete their 
pre-emption, if their right originated before the selection of 
this land, by complainant, for the State. 


T. G. C. Davis Esq., of counsel for Appellant Cowan, filed 
a brief discussing points involved in the case, which however, 
were not touched upon by the Court in its opinion, and the 
brief is therefore necessarily omitted. 


Glover §& Shepley, for Respondents. 


I. That the Court of equity possesses the jurisdiction is un- 
questionable. “Where several parties set up conflicting 
claims to property with which a special tribunal may deal, as 
between one party and the government, regardless of the rights 
of others, the latter may come into the ordinary courts to liti- 
gate the conflicting claims.” (Garland vs. Wynn, 20 How., 
6; Comegys vs. Vasse, 1 Peters, 212; Lytle vs. Arkansas, 22 
How., 202; Harkness vs. Underhill, 1 Black 316.) In case 
of disputed entries of land, equity has jurisdiction to set aside 
and correct any errors committed by the land officers. (Lind- 
say vs. Hawes, 2 Black, 554, 558.) 

A court of equity will correct errors of law and fact in such 
eases. (Minnesota vs. Bachelder, 1 Wall., 109; Silver vs. Ladd, 
7 Wall., 219; Jchnson vs. Towsley, 13 Wall., 72.) 

“The general rule is that when several parties set up con- 
flicting claims to property with which a special tribunal may 
deal as between one party and the government regardless of 
the rights of others, the latter may come into the ordinary 
courts and litigate the conflicting claims.” (Garland vs. 
Wynn, 20 How., 8.) In this case it is true, one party claims 
an equitable right only, but the court lays no stress on that. 
In Barnard Heirs vs. Ashley, 18 How., p. 43, there were two 
patents before the Court. The relief prayed was to cancel 
the defendant’s patent. The defendant made his answer a 
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cross-bill, and prayed to cancel the plaintiffs patent. The 
court proceeded to hear the cause and maintained the jurisdic. 
tion. The Court fully considered both titles and passed on 
their respective merits and settled all controversy. If the 
principle contended for by the defendant is correct, the Bar- 
nard bill would have been dismissed for want of jurisdiction. 

In Lindsey vs. Hawes, 2 Black, 554, the bill was filed by 
one having an equity only against the patentee. On page 
558 the court say the quotation from Garland vs. Wynn, 
above, is the clearest statement of the rule of jurisdiction. 

II. There is another ground of equity in the plaintiffs bill, 
independent of the power to correct errors of the land officers. 
We mean the jurisdiction to remove a cloud from the title of 
one in possession. (Lyon vs. Hunt, 11 Ala., 307; Burt vs. 
Cassety, 12 Ala., 740; Ward vs. Ward, 2 Haywood, 226; 
Leigh vs. Everheart, 4 Monroe, 380, p. 1; Hamilton vs. Cum- 
mings, 1 Johns. Ch., 517; Apthorp vs. Comstock, 2 Paige, 
482; Grover vs. Hugel, 3 Russ. Ch., 432; Hayward vs. Dims- 
dale, 17 Vessey, 111; Williams vs. Flight, 5 Beavan, 41; 
Ryan vs McMath, 3 Brown Ch., 14; Jones vs. Perry, 10 Yer- 
ger, 83.) 

III. The lapse of time while the plaintiff has been in posses- 
sion has extinguished all claims under the alleged pre-emption 
right. It is said, in answer to this, that the Supreme Court of 
the United States held in Magwire vs. Tyler, 8 Wall. 650. that 
Magwire had no right to sue till his land was surveyed and 
patented; no limitation would run. That is true, no one can 
be affected by an act of limitation till he can sue. But from 
the moment a pre-emption exists, the pre-emptor can sue (1 
R. S., 1835, p. 134; 9 Mo., 794; 11 Mo., 585,) and from that 
moment limitation begins torun. One who has complied 
with the pre-emption law has a right of action; a right of 
possession is vested as soon as tlie facts exist. 

Though the claim of the defendants has been extinguished, 
the facts exist zm pais, and the patent seems to be a title in 
Chartrand’s heirs, and remains a cloud on the plaintiffs title. 
IV. M’Pherson’s title to the land is as follows: 
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“An act of Congress to appropriate the proceeds of the sales 
of the public lands, and to grant pre-emption rights,” was 
passed September 4, 1841. (5 U.S. Statutes at Large, p. 453.) 
Section $ of this act granted 500,000 acres to the State of 
Missouri, to be selected as the Legislature should direct. The 
General Assembly of Missouri passed acts accepting said 500- 
000 acres and providing for its selection. (See said acts, ap- 
proved March 27, 1843, p. 77; February 2, 1847, p. 88; 
March 13, 1849, p. 63; March 10, 1849, p. 61-65.) Surplus 
may be relinquished. December 15, 1849, the Governor of 
Mi-souri selected, for the plaintiff, fractional section 9, town- 
ship 44, range 7, that being the land in dispute, and relin- 
quished the surplus of 320 acres over 87 40-100 acres, the area 
of said fractional section 9. The plat of the United States 
survey of the tract was on file in the office of the register of 
lands in April, 1841. The selection of the tract by the Gov- 
ernor was approved by the Secretary of the Interior of the 
United States, January 17, 1850, and the land was patented 
to McPherson by the State of Missouri, February 27, 1850, 
This McPherson title is sixteen years older than the patent 
under which the defendants claim. The legal presumption 
favors this older title, and the burden of proof is on defendants 
to show that they have an equity, by virtue of the pre-emption 
laws, older than the plaintiffs patent; and there is no such 
equity. 

Apams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in equity commenc- 
ed by William M. McPherson in April, 1879, and after his death 
revived in the names of his executors and trustees under his 
will. 

The plaintiff claimed that he was the legal owner in fee of 
fractional Section 9, in Township 44, of Range 7 East, in the 
District of Lands subject to sale at St. Louis, Mo., which frac- 
tional section of land contained 37 40-100 acres. 

The object of this action was to correct errors in law and 
fuct by the officers of Land Oftice Department of the United 
States Government, in allowing the heirs at law of Thomas 
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Chartrand Sr., deceased, to enter the land in dispute under tle 
pre-emption laws, and to vest title in plaintiff. 

This fractional section of land is situated between Caronde- 
let and St. Louis, and under the Acts of Congress, of 13th of 
June, 1812, and the 26th of May, 1824, granting commons to 
the then villages of St. Louis, Carondelet, ete., Carondelet 
claimed this piece of land asa part of its commons, and under 
these acts it became the duty of the President of the United 
States, in the execution of the laws thereof, to cause the com- 
mons as claimed to be reserved from entry or sale. 

The facts and proofs in this case, show that the Carondelet 
commons, including the land in dispute as part thereof, were 
thus reserved from entry or sale from the time of the passage 
of the Act of Congress, of the 13th of June, 181%, down to 
the decision of the Supreme Court of the United States at 
December Term, 1861, in the case of Carondelet vs. St. Louis, 
(1 Black. 179,) when for the first time it was released from the 
claim of Carondelet for commons, by the decision in that case. 
The Land Department of the United States Government had 
caused proper entries on the books of that department, at the 
local land office in St. Louis, to be made of this reservation, 
and this reservation was thus proclaimed to all persons desiring 
to appropriate any part of these commons, including the land in 
dispute. So when offers were made, as they were in several 
instances, to locate pre-emptions of this fractional section of 
land, they were uniformly refused by the local land officers on 
account of this reservation ; and the acts of the local land offi- 
cers were approved by the Land Office Department at Wash- 
ington City. So there can be no dispute that the land in 
question was reserved from sale or entry up to the December 
Term 1861, of the Supreme Court of the United States. 

jy an Act of Congress entitled, “ An Act to extend pre- 
emption rights to certain lands therein mentioned,” approved, 
March 3, 1853, it was provided: “ That any settler who has 
or may hereafter settle on lands heretofore reserved on account 
of claims under French, Spanish or other grants, which have 
been or shall be hereafter declared by the Supreme Court of 
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the United States, to be invalid. shall be entitled to all the 
rights of pre-emption granted by this act, and the act of 4th 
of September, 1841, entitled, ‘An Act to appropriate the pro- 
ceeds of the public lands, and to grant pre-emption rights’ af- 
ter the lands shall have been released from reservation, in the 
same manner as if no reservation existed.” (10 U.S. Statutes 
at Large, 244.) 

Atter the decision of the Supreme Court of the United 
States in Carondelet vs. St. Louis, the heirs of Thomas Char- 
trand, Sr., deceased, were allowed by the Land Department to 
prosecute the claim of their ancestor as pre-emptors on this 
fractional section of land, and after a contest lasting for seve- 
ral years before the Land Department, between these heirs 
and the plaintiff, a pre-emption was granted to them in June 
1866, and a patent issued thereon in July, 1866. 

A decree was rendered at Special Term in favor of the 
plaintitf, which was affirmed at General Term. 

The plaintiff’s standing in court first demands our atten- 
tion; for, unless he has title himself, he has no right to ques- 
tion the claims of the heirs of Chartrand. 

He assumes to stand here on a title derived from the State 
of Missouri, under the Act of Congress of September 4th, 
1s41, (5 U. S. Statutes at Large, p. 453,) entitled, “ An Act 
to appropriate the proceeds of the sales of public lands and to 
grant pre-emption rights.” Section 8 of this act provides, 
‘That there shall be granted to each State specified in the 
first section of this act, tive hundred thousand acres of land 
fur purposes of internal improvements, &¢.” The State of 
Missouri is one of the States specified in the first section. The 
8th section also points out how the lands are to be selected, and 
provides that the selection shall be made within the limits of 
the State, “on any public land except such as is, or may be re- 
served from sale by any law of Congress, or proclamation of 
the President of the United States,” &e. 

The General Assembly of Missouri passed acts accepting 
the five hundred thousand acres, and providing for its selec- 
ion. (See said Acts, March 27, 1843, p. 77; February 2, 
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1847, p. 88 ; March 13, 1849, p. 63 ; March 10, 1849, p. 61-65.) 

On December 15, 1849, the Governor of Missouri selected 
for plaintiff, fractional Section 9, Township 44, of Range 7, 
that being the land in dispute, containing 37 40-100 acres. 
The selection of this tract by the Governor was approved by 
the Secretary of the Interior of the United States, January 
17th, 1850, and a patent for this fractional section was issued 
by the Governor of Missouri to McPherson, reciting the fore- 
going facts and granting the land to McPherson ard his heirs, 
on the 27th day of February, 1850. This is the only paper 
title the plaintiff pretends to have for this land. It is obvious 
that the land in dispute, being at that time reserved from sale, 
was not of the character of the lands intended to be granted 
by the 8th section of the Act of Congress above referred to, 
and was not embraced in that section. That being the case, 
this selection in my judgment was perfectly null and void, and 
no title passed thereby to the State of Missouri, and the State 
could pass none to the plaintiff. 

But independent of these considerations, the Sth section of 
the Act of Congress of September 4th, 1841, was not a pres- 
ent grant. It was not intended that any title should pass 
merely by force of the Act itself, and the selections to be 
made thereunder. The words are “there shall be granted” 
&ec., and not a grant “in presenti.” These words import that 
some other Act is to be passed by Congress before the Gener- 
al Government parts with the fee simple title. This point 
was expressly decided by the Supreme Court of the United 
States in Foley vs. Harrison, e¢ al., 15 How., 447. Speaking 
of this very Act, the Court says: “It could not have been the 
intention of the Government to relinquish the exercise of 
power over the public lands that might be located by the 
State. The same system was to be observed in the entry of 
lands by the State as by individuals, except the payment of 
the money; and this was necessary to give effect to the act 
and to prevent conflicting entries.” The decisions of the Su- 
preme Court of the United States in regard to Acts of Con- 
gress ought to be looked to by the State courts as controlling 
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authority. Whatever may be the rule in cases peculiarly cog- 
nizable by the State Courts, they must yield to that court 
where the subject matter in contest makes it the only court of 
last resort. 

The case of Foley vs. Harrison was decided at the Decem- 
ber Term, 1853. And afterwards, on the 3rd of August, 1854, 
Congress passed “An Act to vest in the several States and 
Territories the title in fee of the lands which have been or 
may be certified to them.” It consists of a single section 
which reads as follows: “That in all cases where lands have 
been or shall hereafter be granted: by any law of Congress to 
any one of the several States or Territories, and when said 
law does not convey the fee simple title of such lands or re- 
quire patents to be issued therefor; the lists of such lands 
which have been or may hereafter be certified by the Commis- 
sioner of the General Land Office, under the seal of said of- 
fice, either as originals, or copies of the originals or records, 
shall be regarded as conveying the fee simple of all the lands 
embraced in such lists that are of the character contemplated 
by such Act of Congress, and intended to be granted thereby ; 
but where lands embraced in such lists are not of the charae- 
ter embraced by such Acts of Congress, and are not intended 
to be granted thereby, said lists so far as these lands are con- 
cerned, shall be perfectly null and void, and no right, title, 
claim or interest shall be conveyed thereby.” (10 U. 8. Stat- 
utes at Large, 346.) 

This Act was no doubt intended by Congress as the means 
of passing the title in fee of the lands that had been selected 
by the several States under the Act of September 4th, 1841. 

The record in this case shows that McPherson, after the pas- 
sage of this Act, procured from the Commissioner of the Gen- 
eral Land Office under his Seal of Office, the following certi- 
ficate: 

“ General Land Office. 
June 25th, 1855. 

I, John Wilson, Commissioner of the General Land Office, 

do hereby certify that the State of Missouri selected under the 
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8th Section of the Act of Congress entitled, “An Act to ap- 
propriate the proceeds of the sale of the public lands, and to 
grant pre-emption rights,” approved September 4th, 1841, frae- 
tional Section nine in Township forty-four north of Range 
seven, east of the fifth principal Meridian, and that said sclee 

tion has been approved to said State, according to law. 
In testimony whereof, I have here 
SEAL OF unto subscribed my name and caused the 
U.S. Generat Seal of this Office to be affixed, at the 
Lanp OFFICE. City of Washington, on the day and year 

above written. 
John Wilson, 
Commissioner of the General Land Office.” 

If this certificate was issued for the State of Missouri, and 
as a monument of its title to the land in dispute, under the 
Act of Aueust 3, 1854. it must be construed in connection 
with that act, and the Sth section of the Act of September 4, 
1841, and viewed in this light it demonstrates the nullity of 
the selection of the land in dispute, as that land had been re- 
served from sale and was not embraced in section 8, and such 
selection is declared by the Act of August the 3rd, 1854, to be 
“perfectly null and void,” and that no right or title shall be 
conveyed thereby. 

But if it be conceded that the certificate in question con- 
veyed a title to the State of Missouri on the 25th of June, 
1855, would such title pass to McPherson by virtue of his 
patent issued in 1850? 

The Governor in issuing the patent could only do so in the 
execution of a statutory power, and the only title that could 
be conveyed was such as existed in the State at that time. 

It is not a deed of conveyance purporting to convey an 
estate in fee simple absolute, but it recites the facts constitut- 
ing the title of the State, and conveys that title and no other- 
An after acquired title by the State would not pass under that 
pitent, if indeed there could be any conveyance made in any 
form by a sovereignty that could have the effect of passing to 
the grantee a title subsequently acquired. 
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I do not mean to be understood as intimating any opinion on 
uhis abstract question, I am however, clearly of the opinion 
that no after acquired title by the State could pass to McPher- 
son under this patent, unless there be some statutory regula- 
tion to that effect, and none has been referred to, and I am 
not aware that any exists. 

In the City of Carondelet vs. McPherson, 20 Mo., 92, it 
was assumed without investigation, that the title of the Gene- 
ral Government to this fractional section of Jand had passed 
to the State of Missouri, under the act of September 4, 1841, 
and that the patent from the State to McPherson conveyed a 
complete title to him. The attention of the Court in that 
case was not called to the points of objection raised here, and 
therefore the intimation of Judge Gamble to the effect that 
a complete title had been conveyed to McPherson, can have 
no authoritative force in this contest and I merely refer to 
that case to show that it has not been overlooked, 

There seems to be no light in which the facts of this case 
can be viewed so as to give the plaintiff a standing in Court. 

He claims title by virtue of the statute of limitations. The 
statute of limitations in land contests is a statute of repose, 
and not only bars the title of the real owner but transfers such 
title to his adversary. 

And therefore if the pre-emption claimed by the heirs of 
Chartrand had been completed and allowed for ten years, so 
that they could have maintained an action of ejectment on it 

against McPherson, during all that time their right would 
have been barred, and an affirmative right thereto would have 
vested in the plaintiff. Such affirmative title, or right, so 
created by adverse possession before the issuance of the patent 
by the United States, ought to be a sufficient transfer of the 
equity to authorize a decree for the legal title after the emana- 
tion of the patent. 

It would be no interference with the primary disposal of 
the soil by the General Government any more than in a case 
where the pre-emptor himself had transferred his equity be- 
fore the issuance of the patent. In either case the patentee 
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ought to be held as a naked trustee for the person holding the 
equity, whether transferred to him by contract or by the statu- 
tory bar. But there was no statutory bar in this case. The 
Chartrand pre-emption was not proved up or completed till 
June 1866. The plaintiffs’ possession prior to this date could 
confer no title. The statute does not run against the Gov- 
ernment ; “nudlum tempus occurrit regi.” 

As these views dispose of this case, it is unnecessary to con- 
sider the other points so ably discussed by the learned counsel 
on both sides in making and repelling assaults on their res. 
pective positions. 

The judgment must be reversed and the petition dismissed. 
Judge Sherwood absent, and the other Judges concur. 

Since filing the foregoing opinion, the attention of the Court 
has been called to § 37 of Ch. 143, of the General Statutes 
1865, by which an after acquired title by the State would pass 
to McPherson under his patent of 1850. But under the view 
taken by the Court the State never acquired any title what- 
ever to the land in dispute, and therefore none passed to Me- 
Pherson. 

The Judgment therefore of this Court as rendered must 
stand. The other Judges concur. 


Srate or Missovurt, ex rel, Joun 8. Cavenver, Appellant, vs. 
Tue Crry or Sr. Louis, e¢ al., Respondents. 


1. Statutes, construction of—City of St. Louis, charter of—Opening streets— 
Assessment of benefits to the city.—Tie provision of the charter of the City of 
St. Louis, providing that not more than ten per cent. of the benefits accruing 
from the opening of a street shall be assessed against the City, is valid. [Uh- 
rig vs. City of St. Louis, 44 Mo., 458, affirmed.] 

2. Land Commissioner—Charter of City of St. Louis—Ordinance—Jury, selec- 

tion of —The charter of the City of St. Louis provided that the benefits ac- 

cruing from the opening of streets should be ascertained by the Land Com- 
missioner by a jury, by proceedings prescribed by ordinance, and an ordinance 
of the City directed the Mayor of the City to furnish the Marshal summoning 
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the jury, with the names of proper persons. Held, that a jury so procured 
was a legal jury, but the Land Commissioner was not required to receive such 
jurors, unless they were competent and qualified. 


Appeal from St. Louis Circuit Court. 
Samuel 2. Holmes, for Appellant. 


The obvious intention of the law, is to place with the Land 
Commissioner the selection and impanneling of the jury. 
(Sess. Acts 1870, p. 478, Art. 8, §§.1, 2.) 

The City Council had no power to deprive the Land Com- 
missioner of the right of selection, and to vest it in the May- 
or. Every party interested in the proceeding had the right 
to have the jury selected under the Land Commissioner’s pro- 
vess, from the whole body of those qualified to serve as jurors. 
(People vs. Brighton, 20 Mich., 57; 8 Penn. St. R., 445; 18 
Barb., 8. C., 451; 16 Ohio, 181.) 


E. P. McCarty, for Respondents. 
Waener, Judge, delivered the opinion of the court. 


This was a proceeding in the Circuit Court by certéoraré, to 
correct certain alleged errors of the Land Commissioner of 
the City of St. Louis in the matter of opening Lucas Avenue. 
Some of the points argued by the counsel for the appellant in 
this court were not raised on record nor brought to the atten- 
tion of the court below, and will therefore not be noticed 
here. 

Tlie only objections taken to the proceedings before the 
Land Commissioner, were: 1st. Because so much of the Act 
of the General Assembly, entitled “An Act to revise the 
charter of the City of St. Louis, and to extend the limits 
thereof, approved March 4th, 1870, as provides that the amount 
of benefits which may be assessed against said city shall not 
be more than one-tenth of the whole damages awarded, is un- 
constitutional, against common right, and null and void. 

2nd. That the judgment of the said Land Commissioner 
against the relator and his property, and the execution by 
him thereupon issued, are without authority of law, and null 
and void. 











ST. LOUIS. 


State, ex rel. ete. v. The City of St, Louis, et al. 


—_————_——_—______.. 








3rd. Because the jury impanneled in said proceedings, 
were not selected and impanneled by said Land Commission- 
er according to law, but by the Mayor of said City of St. 
Louis, in pursuance of said Ordinance No. 7047, and that said 
ordinance is null and void. 

4th. Because the benefits assessed by the jury in said pro- 
ceedings against the relator and others, were assessed in pur- 
suance of the erroneous and unlawful instructions of the said 
Land Commissioner to the jury to the effect that the balance 
over and above what they might assess against the city, they 
should assess against the owners of the property benefited 
including the property of the relator, whether they might be 
benefited to the extent of said-balance or not. And that in 
no event could they find more than ten per cent. of the dama- 
ges against the City of St. Louis.” 

As to the first objection, that the law was unconstitutional, 
because it provided that not more than ten per cent. of the 
benefits should be assessed against the city, it is only necessary 
to remark, that that question was directly presented to this 
eourt in the case of Uhrig vs. The City of St. Louis, (44 Mo., 
458,) and the law was sustained, and held to be entirely 
valid. 

The second point raised is vague and general in its nature, 
and makes no specific objections, and it is not perceived that 
it was intended to include anything more than was compre- 
hended in the first. 

The third objection relates to the mode of impanneling the 
jury. The charter provides in reference to opening streets, 
that where it “ becomes necessary for that purpose to take pri- 
vate property, just compensation shall be paid therefor to the 
owners of such property, which the Land Commissioner shall 
cause to be ascertained by a jury of six disinterested freehold- 
ers of the city, by proceedings prescribed by ordinance.” (Sess. 
Acts 1870, p. 478, § 1.) 

The city passed an ordinance to the effect, that whenever 
the City Council shall authorize and instruct the Land Com- 
missioner to open any street it shall be the duty of the Mayor 
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to furnish to the City Marshal summoning the jury for such 
proceedings, the names of good and respectable freeholders, as 
required by the City Charter. 

It must be observed that the law does not point out who 
shall summon the jury, or make the selection. But it leaves 
the whole matter, as to regulating the proceeding, to be pre- 
scribed by ordinance. 

We may think that it was unwise, but we cannot therefore 
say that it was illegal. 

When the jury was impanneled by the Land Commission- 
er, it was his duty to see that they were good and unexcep- 
tionable men, and if the first list furnished was objectionable, 
then others could have been obtained. 

The ordinance only required the Mayor to select and fur- 
nish the names, but it imposed no duty on the Land Commis- 
sioner to receive them, unless they were men entirely compe- 
tent and qualified. The selection might with more propriety 
have been committed to the Land Commissioner himself, and 
so the Legislature seems to have thought, for by a subsequent 
act they altered the law, taking the selection of the jury out 
of the hands of the Mayor, and giving it to the Land Com- 
missioner. 

At best the law as it stood when these proceedings were 
had, was perhaps unwise and inexpedient, but that would not 
authorize us in saying that it was wholly void. 

The only answer that it is necessary to give to the fourth 
objection is, that it does not appear from the record that the 
Land Commissioner gave to the jury any instructions at all 

An examination of every point raised by this record, satis- 
fies us that there is no error. 

Judgment affirmed. The other Judges concur, 


37—VoL. Lil. 











aac 
es eS 


ST. LOUIS. 





State ex rel. ete. v. Hays. 





Srate or Missovrt, ez rel., T. Z. Buakeman, Relator vs. Say- 

vEL Hays, State Auditor, Respondent. 

1. Statute, construction of — When retrospective-—Statutes are not to be construed 
as having a retrospective effect, unless the intention is clearly expressed 
that they shall so operate, and unless the language employed admits of no 
other construction. 

2. Agents—Public or private—Unauthorized acts—Ratification—An agent, 
whether public or private, cannot ratify his own unauthorized act. 

3. Agents, public—Authority of. —Knowledge of —Individuals, as well as courts, 
must take notice of the extent of authority conferred by law upon a person 
acting in an official capacity. 


Mandamus.—On motion for a re-hearing. 
T. Z. Blakeman, with Krum & Patrick, for Relator. 


I. A re-hearing is prayed.—Because the court overlooked 
the fact that the warrant was drawn and delivered after the 
passage of the act creating the “ Military Fund.” 

Il. Because the decision of the court is in conflict with 
the cases of Fremont vs. The United States, 2 Ct. of Cl 
R. 461, and Theodore Adams vs. The United States,2 Ct. of Cl. 


>_> » 
vey 60, 


4. J. Baker, Attorney General, for Respondent. 

Filed no brief on this motion, but submitted the case on his 
former argument and brief. 

Ewr1xe, Judge, delivered the opinion of the court. 


At the October term, 1872, of this court, respondent filed 
a motion for judgment on the replication of the relator, on 
the following grounds substantially, namely: That it is alleg- 
ed in respondent’s return, and admitted by the relator in 
his reply, that the warrant was issued in payment of powder, 
and that said powder, if purchased at all, was so purchased on 
the 26th day of April, 1861, and prior to the act May 11, 
1861, whereby the military fund upon which said warrant was 
@rawn was created ; that it is alleged by respondent that the 
Legislature of the State never ratified the supposed purchase, 
nor authorized its payment; and respondent asks judgment, 
if the act of May 11, 1861, was a ratification thereof, as plead- 
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ed by relator in his reply. This motion for judgment was sus 
tained, and judgment entered accorbingly at the last term, 

The motion for a re-hearing presents these grounds: First— 
The court overlooked the fact that the warrant was drawn 
and delivered after the passage of the act creating the mili 
tary fund. Second—The act of May, 1861, wasa virtual rati- 
fication of the act of the Governor in the purchase of the pow- 
der. To this motion is annexed an aflidavit of James Hard- 
ing, the then (1861) Quartermaster General of the State, to 
the effect that in the months of April and May, 1861, he was 
such Quartermaster General, and as such, acting under the 
advice and direction of the Governor of the State, he pur- 
chased, for the use of the State of Missouri, a large quantity 
of gunpowderfrom Thomas H. Larkin in St. Louis; that as 
such officer he gave receipts for said powder to Thos. H. Lar- 
kin, and had the said powder, together with other powder 
purchased in St. Louis, transported to Jefferson City, and 
there stored ; that soon after said purchase the Legislature 
was called together in extra session; that on or about the 8th 
of May, 1861, at the request of said Legislature, he made a re- 
port to the said Legislature in regard to his actions in pur- 
chasing said powder, wherein he showed when and where he 
made said purchase, where it was stored, and that the same 
had not been paid for. 

The act referred to, which it is claimed was a ratification 
of the act of the Governor, or at least a legislative recognition 
of the obligation of the State to pay for purchases previously 
made by him, says, the Governor is hereby authorized and re- 
quired to purchase such arms, munitions of war, and books of 
instruction, as he may deem best suited to accomplish the ob- 
ject designed by this act; and it shall be the duty of the au- 
ditor of public accounts, upon the order of the Governor, to 
draw his warrant upon the treasurer for the whole or any 
part of the military fund. (Acts 1861, section 5.) 

It is conceded by the relator, that when the purchase was 
made, in April, 1861, it was done without authority. But it 
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is maintained, “that the Governor affirmed his own act; 
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that although the purchase was without authority, it wag 
ratified by him in May, 1861, by ordering the delivery of g 
warrant of the auditor to Larkin, the agent. 

The rule is well settled, that statutes are not to be constru- 
ed as having a retrospective effect, unless the intention of the 
Legislature is clearly expressed that they shall so operate, and 
unless the language employed admits of no other construction. 

There is obviously nothing to be found anywhere in the 
act in question, that either expressly or by implication warrants 
such a construction of it. It is wholly silent as to any pre- 
vious action of the Governor, or as to any past transactions 
respecting the matter in controversy. 

The position that the Governor ratified his own act is also 
untenable. The purchase having been made by him without 
authority, he could not ratify it directly or by any act signify- 
ing assent or acquiescence. The Governor himself was but 
an agent, and as he had no power to make the contract, he 
was therefore incapable of confirming or ratifying it. The 
sovereign power alone was competent to ratify it. (See Del- 
afield vs. State of Ill., 26 Wend., 192-228; People vs. Phe- 
nix Bank, 24 Wend., 431; the State vs. Bank Mo., 45 Mo., 
528.) Public agents derive their authority from the law 
which authorizes their appointment. No person may profess 
ignorance of the extent of the power of a public agent, and 
individuals as well as courts must take notice of the extent of 
authority conferred by law upon a person acting in an official 
capacity. (See Commonwealth vs. Fenbe, 10 Mass., 30; 1 
Met., 165.) 

[t is further urged, that the warrant being drawn and deliv- 
ered after the passage of the act creating the military fund, it 
is a fact worthy of consideration. The answer to this is, that 
the law creating this fund was not enacted until after the pur- 
chase in question, and did not, as we have seen, apply to pre- 
vious transactions of this character. The delivery of a war- 
rant drawn upon this fund, therefore, could have no efficacy. 

Motion for a re-hearing overruled. The otler Judges con- 
cur. 
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Wituiuam A. Smira, Appellant, vs. Eten Ricorps, Adminis- 

tratrix of James B. Ricorpns, Respondent. 

1. Limitations, statute of—Trusts, express—Denial of trust.—In express tech- 
nical trusts, the statute of limitations does not begin to run, until the trust is 
denied by some open act of the trustee. 

2. Limitations, statute of—Trusts, implied—Right of action.—In implied trusts, 
the statute of limitations begins to run as soon as the party has a rigit to 
commence a suit to declare aud enforce the trust. 


Appeal from St. Louis Circuit Court. 
C. C. Whittelsey, for Appellant. 


The statute of limitations does not rnn in favor of a trustee, 
until denial of trust or something done in breach thereof. 

If an attorney procure a judgment in his own name and col- 
lect the money, there is a cause of action, and he may avail 
himself of the protection of the statute. (Johnson vs. Smith, 
27 Mo., 591.) But until he collects the money there is no 
cause of action to be barred. If the attorney collect the 
money ten years after obtaining judgment, the action for ac- 
count, or money had and received, then first accrues, and the 
statute then only commences running. (Rabsuhl vs. Lack, 35 
Mo., 316; State vs. St. Gemme, 31 Mo., 230.) 


Cline, Jamison § Day, for Respondent. 


This is not a continuing trust, and is barred by the statute 
of limitations. (Gen. Stat., Pe Chap. 191 §§ 9,10; Stafford 
vs. apenas 15 Wend., 302; Williams vs. Carpenter, 42 
Mo., 327, and brief of rele ‘& ‘Shepley therein. Campbell’s 
pew vs. Boggs, 48 Penn. St., 524.) ' 


Avams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in equity, to declare 
and enforce a trust in a judgment obtained by the defendant 
against one Francis Watkins, on the ground’ that the judgment 
obtained by the administratrix, was based upon a judgment 
obtained by the intestate, and that judgment was founded up- 
on a note indorsed or assigned to the intestate for collection 
merely, and not for any consideration whatever. The note re- 
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ferred to was executed 7th August, 1854, and due from date 
for one thousand dollars. In 1855 the plaintiff removed to 
California, and before removing indorsed and delivered the 
note to the intestate for collection. 

The indorsement on its face appeared to be for value re- 
eeived. The intestate brought suit in his own name on this 
note so indorsed to him, and recovered a judgment thereon 
January 6, 1857, for $1,145, and costs. The intestate died in 
1863, and defendant became his administratrix, and, according 
to the statute, gave due notice of her letters of administra- 
tion. 

The judgment so recovered by the intestate was not inven- 
toried by the administratrix. But in 1869, she as administra- 
trix instituted suit on that judgment against Watkins, in the 
St. Louis Cireuit Court, and on March 20, 1871, recovered a 
judgment thereon against Watkins for $2,131.11, and costs. 

The plaiutiff after his removal to California remained ab- 
sent from the State from 1855, to March 1871. The defend- 
ant set up the statute of limitations of ten years, five years, 
and the limitation law of three years under the administration 
law of 1855. 

Judgment at Special Term was rendered in favor of the de- 
fendant, which on appeal to General Term was affirmed, and 
the plaintiff has appealed to this Court. It is evident from 
this record, that the main point is, whether the plaintiff was 
barred by the statute of limitations. It may be conceded, that 
the facts of the case constituted the intestate a trustee of the 
original judgment recovered against Watkins. But this sort 
of trust is not an express or direct continuing trust, which 
exists as long as it is not denied, between trustee and cestuz 
gue trust. In an express technical trust the statute of limita- 
tions does not commence to run, till the trust is‘denied by 
some open act of the trustee. But in implied trusts, which 
grow out of the facts and circumstances of each case, the 
statute commences to run as soon as the party has a right to 
commence a suit to declare and enforce the trust. (See Keeton’s 
heirs vs. Keeton’s admr., 20 Mo., 530.) The case under review 
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js one of this character. It is an implied trust, which the 
plaintiff had the right to call on a Court of equity to declare 
and enforce as soon as the first judgment was rendered in 
1857. The fact of his absence in California did not stop the 
running of the statute of limitations. As it has been more 
than ten years since this cause of action accrued, it is un- 
necessary to decide, whether five or ten years is the proper- 
bar under the General Statute. Under the administration law 
of 1855, all demands against an estate are required to be ex- 
hibited within three years after the grant of letters of adminis- 
tration and after due notice given of such letters, saving to 
infants, persons of unsound mind or imprisoned, and married 
women, three years after the removal of their disabilities. (See 
1 Revised Laws 1855, p. 152, § 2.) 

This administration was taken out, and the letters pub- 
lished, more than three years before this suit was instituted ; 
and therefore this demand was not only barred by the Gene- 
ral statute, but by the administration law. 

Let the Judgment be affirmed. Judge Wagner absent. 
The other Judges concur. 


Starr Savines Assocration or Sr. Louis, Plaintiff in Error, 
vs. Sanrorp Lb. Ketroae, et a/., Defendants in Error. 


1, Corporations—Dissolution—Insolvency—Stockholders, liability of.—A cor- 
poration which is insolvent, and has been adjudicated a bankrupt under the 
United States Bankrupt Act, is dissolved, and a dissolution so brought about, 
is sufficient to authorize creditors to bring suits against its stockholders under 
the statute (W. S., 293, 3 22,) without joining the company in the suit. 

2. Corporations——Insolvency—Suits against shareholders—Suit against corpo- 

ration, not necessary, when.—The statute which provides that stockholders 

shall not be personally liable for any debt contracted by the corporation un- 
less suit shall be brought against the corporation within one year after the debt 
becomes due, (W. S., 336 3 13) does not apply when the corporation, has been 
dissolved by bankruptcy. Such suit against the corporation would be a useless 
form, and the law will not enforce an act which would be frivolous. 
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Error to St. Louis Circuit Court. 

T. 7. Ganit, for Plaintiff in Error. 

I. The Southwestern Freight and Cotton Press Company 
was “dissolved” in June, 1869. It is admitted by the plead- 
ings, that it was in that month decreed a bankrupt. It is 
further admitted by the pleadings, that it was then wholly 
without funds or means. 

When it is provided in the act creating a corporation “ that 
the individuals composing it shall be liable at the time of 
the dissolution of the company for the debts then due, any 
inability of the company by reason of a total want of funds to 
exercise its corporate powers, will be deemed a dissolution.” 
(Ang. & Ames or Corp., § 613, (9th edition.) Penniman vs. 
Briggs, Hopk. Ch., 300; S. C., 8 Cow., 887; Bank of Pough- 
keepsie vs. Ibbotson, 24 Wend., 473.) 

In the case of Slee vs. Bloom, 19 Johns., 456, the High 
Court of Errors reversed the decision of Kent, Chancellor. 
That eminent jurist had decreed that the corporation was not 
dissolved by insolvency. But Ch. Just. Spencer, delivering the 
opinion of the Court of Errors, held “that the corporation is 
dissolved when it has done, or suffered to be done, acts equi- 
valent to a direct surrender.” (p, 473.) 

Pursuing the inquiry as to when the dissolution occurred, he 
remarked (p. 477) “we may safely say it happened on this Feb- 
ruary, 1818, when all the property of the company was sold.” 

The case of the Southwestern Freight and Cotton Press 
Company is stronger than this, for in June, 1869, it was adju- 
dicated a bankrupt, on its own petition, and had no assets at 
all. 

If. The conditions then obtained on which it is provided in 
-§ 20, Ch. 62, that “suits may be brought against any person or 
persons who were stockholders at the time of such dissolu- 
tion,” without suing the company itself. 

If this be the only provision of the statutes which we need 
consult, it is difficult to see how the liability of the defendants 
can be denied. And even if § 13 of Ch. 69 must also be satis- 
fied the same conclusion is, it is submitted, inevitable. But 
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the General Assembly had no right to impose the conditions 
which it prescribes. The pointed and emphatic mandate of 
the Constitution, (Cons, of Mo. Art., 9 Subd., 6,) is that “in 
all cases each stockholder shall be individually liable, over and 
above the stock by him or her owned, and any amount unpaid 
thereon, in a further sum at least equal in amount to such 
stock.” 

Looking to the provision of § 13 of Ch. 69, we see that it 
declares, substantially, that stockholders shall not be liable in 
all cases for the debts of corporations, but that in respect of 
debts of a certain character they shall not be liable at all. 

Here is the legislative imposition of conditions, the legisla- 
tive annexing of qualifications, of a very important nature, to 
the constitutional mandate. The conditions are arbitrary and 
onerous, and may be entirely impracticable. In the case at 
bar, the specific performance of the second of the conditions is, 
and was in 1869, impracticable. Its performance, cypres, would 
have been vain and futile. 

III. But (supposing us bound by this provision, for the sake 
of the argument, ) we are not barred by having omitted to sue 
the company within a year after the debt matured. Before 
the debt was sixty days old, the company was decreed a bank- 
rupt. Not only was this the case, but it was then totally, ab- 
solutely, without any assets. Of course our statute, speaking 
as of the Ist August, 1866, at latest (p. 882, Rev. St., 65,) had 
reference to no provisions of the act of 2d March, 1867, 
which being passed by the Congress of the United States, in 
direct and express pursuance of the authority of the Federal 
Constitution, is “ the supreme law of the land.” Equally, of 
course, our Legislature in 1866, by the language employed, 
intended ordinary actions at law. It could not have intended 
to require a creditor to be guilty of a contempt of court, by 
suing in a State Court a decreed bankrupt. 

The plaintiff was not bound to prove up its demand against 
the assets of the bankrupt corporation in the hands of the as- 
signee. There were no assets at all. “Lex neminem cogitt 
ad vana, seu impossibilia.” But if “the law compels no 
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man to do an idle, or an impossible thing,” it surely cannot be 
argued either that it required the plaintiff to prove up his de- 
mand against an estate confessedly not able to pay costs, or to 
incur the penalties of a contempt by suing a decreed bankrupt 
in the courts of Missouri. 

If indeed, there had been any assets in the hands of the 
assignee of the corporation, it was our duty to have exhausted 
them. But there being none, it will be strange doctrine if we 
were nevertheless obliged to go throngh the idle form of ask- 
ing for a share of it. Surely this would be compelling a man 
to do a vain thing, contrary to the maxim “dex neminem 
cogit ad vana seu tnutilia” (Broom’s legal maxims, 248 ; 
Trustees of Huntington vs. Nicoll, 3 Johns., 566,598.) 

Glover § Shepley, for Defendants in Error. 

I. The decisions have been uniform that insolvency within 
the meaning of the bankrupt law is only the present inability 
to pay the debts of the corporation or individual, as they 
mature. 

II. The right given by the statute of this State against the 
individual stockholders, is only after all the means have beet 
exhausted, as against the corporation, and all its assets ap- 
plied so far as they will go. 

Section 11 of the act (Genl. Stat. 1865 p. 328,) provides 
that only after a judgment has been obtained against the cor- 
poration and execution issued thereon, and no property wag 
found suflicient to satisfy the execution, can the stockholder 
be called uponto respond. It proceeds upon the theory, that 
the assets must be exhausted before the individual liability 
commences. 

III. The dissolution of the corporation spoken of in See- 
tion 20, which gives the right to sue the stockholder upon the 
“dissolution ” of the corporation, is an absolute dissolution— 
a ceasing to exist where there are neither officers to be served 
with process, nor assets to respond, and therefore, judgment 
cannot be had against the corporation, because there is no one 
to respond. 

That this is the meaning of that section, is obvious from 
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the preceding section, the 19th, which treats about the “ dis- 
solution ” of the corporation. It provides that when a corpo- 
ration dissolves—has ceased to exist—certain officers shall 
be trustees for the purpose of distributing its assets among its 
creditors, and may sue and be sued as such trustees. This can 
only be the case when the corporation has expired by limita- 
tion, or when it has surrendered its franchise. The “ dissolu- 
tion ” spoken of in the 20th Section, is the “dissolution” spoken 
of in the 19th section, and so long as it can be sued as a corpo- 
ration, and does not act by its former officers as its trustees, 
there has been no dissolution within the meaning of the act. 

The 37th section of the bankrupt law provides that corpora- 
tions shall not be discharged from their debts, but they exist 
as before. 

Suppose the assignee pays 95 per cent. of the debts, what 
is to prevent the corporation from continuing till the term 
limited in its charter expires, by an issue of new stock or a 
voluntary assessment subscribed by its stockholders. 

The present bankrupt law was mainly fashioned from the 
insolvent law of Massachusetts, and that law contained a simi- 
lar provision in relation to discharge of a corporation. The 
same question now arising was presented in the case of Co- 
burn vs. Boston Papier Mache Company, 10 Gray, 248; and 
Chief Justice Shaw, then decides that under such a provision 
the law does not operate as a dissolution. 

The provision in the bankrupt law that there can be no dis- 
charge, admits the right to sue, however fruitless it might be. 

IV. As this is a manufacturing Co., organized under 
G. 8. Ch. 69; W. S. Ch., 37, Art, VII. there can be no recovery 
under the provisions of the 13th section against individual 
stockholders, unless snit had been commenced against the 
Company within one year after the debt became due, and neith- 
er was any suit commenced within one year, nor is it averred 
or proved that this debt was proved up in bankruptcy within 
one year, or at all. 

Waener, Judge, delivered the opinion of the court. 


This was an action against the defendants, as stockholders 
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of the Southwestern Freight & Cotton Press Co. The pe- 
tition alleges the organization of the company as a corporation 
under the laws of this State, its existence as such corporation 
in 1869, its becoming indebted to plaintiff in the same year, 
and its dissolution in June 1869. The averment is that in 
June 1869, the said corporation became wholly insolvent and 
bankrupt, and presented its petition to the United States Dis- 
trict Court and was in that month declared a bankrupt, and was 
totally without funds or means, whereby it became dissolved 
being unable by reason of a total want of funds and means to 
exercise its corporate powers. 

The answer of the defendants denies that they or either of 
them are in any manner liable to the plaintiffs, but there is no 
denial of the insolvency of the incorporation. At the trial 
plaintiff proved the indebtedness of the corporation as stated 
in the petition. The case was then submitted on the plead- 
ings and proofs, and at the request of the defendants the court 
declared the law to be, that the plaintiffs could not recover. 
This action was brought under the statute (1 W. S., p. 293, 
§ 22) which declares, if any company formed under this act 
dissolve leaving debts unpaid, suits ‘may be brought against 
any person or persons who were stockholders at the time of 
such dissolution, without joining the company in such suit. 

The first question is, whether the insolvency of the com- 
pany amounted to a dissolution so as to give the plaintiffs the 
right to pursue this remedy. 

In the case of Moore vs. Whitcomb, (48 Mo:, 543,) it was 
held that a corporation might be dissolved by a surrender of 
its franchises, and if it suffered acts to be done which had the 
effect of destroying the end or object for which it was created, 
it was equivalent to a surrender of its rights and in effect a 
dissolution. 

In the above cited case we mainly followed the leading case 
of Slee vs. Bloom, (19 John. 456) where the question is most 
thoroughly examined inthe Court of Errors, in the State of 
New York. In that case it appears that pursuant to a statute 
the defendants associated together for establishing a cotton 
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manufactory, and became a corporation according to the pro- 
visions of the statute. For the space of one month there was 
no meeting of the trustees, nor any business or act done by 
the corporation; then all the property of the corporation real 
and personal was sold by the sheriff under an execution. 
Shortly thereafter the plaintiff, a creditor of the corporation, 
filed his bill against the defendants to charge them under the 
provisions of the act, as individually responsible for the debts 
of the corporation to the extent of their respective shares of 
stock, alleging that the corporation was to be considered as 
dissolved after the selling of all its property by the sheriff. 

The court held that the corporation within the meaning and 
intent of the act, as regarded creditors, was dissolved, after 
ceasing to actas a corporation for such a length of time, and 
after asale of all its property, and that the defendants were in- 
dividually responsible for the debts of the corporation accord- 
ing to the act. 

In the course of his able opinion Chief Justice Spencer said, 
“Tn point of good sense, this corporation was dissolved within 
the meaning and intent of the act, as regards creditors when 
it ceased fo own any property, real or personal, and when it 
ceased for such a space of time, from doing any one act mani- 
festing an intention to resume their corporate functions. The 
end, being and design of the corporation were completely de- 
termined, and if even it had the capacity to re-organize and 
re-invigorate itself, the case has happened when, as relates to 
its creditors, it is dissolved.” The learned judge continued 
that, with respect to the period of dissolution, it happened 
when allthe property of the company, was sold and that after 
that time no corporate act was done. So in Penniman vs. 
Briggs, (Hopk. Ch., 300;S. C., 8 Cow., 387) where a manufac- 
turing corporation, established under the same general law as 
that just alluded to, for twenty years, became insolvent 
within the time, and incompetent to act by the loss of all 
its funds, and under the provisions that “for all debts which 
shall be due and owing by the company at the time of its dis- 
solution, the persons then composing the company should be 
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individually responsible to the extent of their respective 
shares of stock in the company and no further,” it was de- 
cided that the corporation was to be deemed dissolved for the 
purpose of the remedy by the creditors against the stockhold. 
ers individually. It may be admitted that the old and well 
established principle of law remains good as a general rule, 
that a corporation is not to be deemed dissolved by reason of 
any mis-user or non-user of its franchises, until the default has 
been judicially ascertained and declared. But it must be ob- 
served, that the plaintiff has no control over the process or 
remedy to dissolve this corporation, either for non-user or for 
any other cause. It is necessary that the State through its 
law oflicer should institute such proceedings. Then if we are 
to consider this corporation in existence, the plaintiff as a 
creditor before it can have any remedy, must wait till the 
charter expires by limitation of time, or until the law officer 
of the State shall see fit to institute proceedings to vacate it; 
which may never happen. In the meantime the creditor is 
wholly remediless. A doctrine so unreasonable, ought not to 
find any sanction or support. 

Now the averment in the petition was that when the com- 
pany presented its petition to the United States District Court, 
it was dissolved, being wholly unable, by reason of a total 
want of funds and means, to exercise its corporate powers. 
The answer admitted the total want of funds and means, the 
absolute destitution of assets, but denied the legal inference 
that the corporation was thereby dissolved within the meaning 
or sense in which that word is used in the statute. 

When the corporation was utterly penniless, for what end 
or object did it continue. What good did it do the creditor 
to be told that there was the naked shadow but that the sub- 
stance was all gone. The corporation for all essential pur- 
poses was as effectually dissolved as if a solemn judgment of 
court had been pronounced to that effect. I have no hesita- 
tion in coming to the opinion that there was such a dissolu- 
tion as would afford creditors a remedy against the individual 
shareliolders. 
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But it is further contended that this action is not sustain- 
able because no suit was first brought against the company. 
The statute (1 W.S., p. 336, § 13) provides, that “no stock 
holder shall be personally liable for the payment of any debt 
contracted by any company formed under this chapter which 
is not to be paid within one year from the time the debt is 
contracted, nor unless a suit for the collection of such debt 
shall be brought against such company within one year after 
the debt shall become due, &c.” 

The law does not require useless things, and what possible 
good could have been accomplished by bringing suit against 
che company. It would only have been accumulating costs 
‘or the plaintiff to pay in addition to its failure to obtain any 
patisfaction. 

Before the debt was sixty days old, the company was decreed 
a bankrupt. it had no assets whatever, it would have been 
an idle ceremony—a useless form—to have proved up the 
claim in the Bankrupt Court, for the estate was totally with- 
out funds or means of any kind. The Statute plainly refers to 
ordinary actions where there is a subsisting corporation. But 
here, before the limitation had expired the corporation was 
dissolved. The mere bringing of a suit under such a state of 
facts, would have been idle, vain and fruitless. Says Kent, 
Ch. J., in Trustees of Huntington, vs. Nicoll, (3 Johns., 566- 
598.) “It is one of the maxims of the common law, and 
which is a dictate of common sense, that the law will not at- 
tempt to do an act which would be vain, or to enforce an act 
which would be frivolous.” 

The acts in this case surely take it out of the dry letter of 
the law, and furnish a remedy within its spirit and meaning. 
A literal compliance would have been wholly futile, and the 
reason for not proceeding I think is good, legal and sufficient. 

I am of the opinion that the judgment should be reversed, 
and the cause remanded. 

The other judges concur, except Judge Sherwood, who is 
absent. 
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James F. How, Respondent, vs. Patmre C. Taytor, Appel- 

lant. 

1. Fraudulent conveyances—Personal property—Change of possession—Bailees, 
notification to.—A sale of personal property then in the hands of a bailec, fol. 
lowed by a notification to the bailee of such sale, is a sufficient change of pos. 
session as against the creditors of the vendor. 


Appeal from St. Louis Circuit Court. 
Bakewell § Farish, for Appellant. 


There must have been ‘‘acfwal” (that is not merely virtual 
or constructive,) and continued change of possession. (W. S., 
281, § 10.) 

The California statute is ours precisely, as now amended. 
(Compiled Laws of California, 201, $ 15; Bacon vs. Scannell, 
9 Cal., 271; Stevens vs. Irwin, 15 Cal., 503; Engle vs. Mar- 
shall, 19 Cal., 320; Woods vs. Bugby, 29 Cal., 479; Claflin 
vs. Rosenberg, 42 Mo., 447.) 


Moss § Sherzer, for Respondent. 


There having been a bona fide sale by the owner, who was 
in a distant State, to plaintiff, of tlie paintings in dispute, then 
in the hands of a naked bailee, and the bailee having been in- 
formed of such sale, there having been no subsequent exer- 
cise of ownership over said property by said vendor, is suffi- 
cient to constitute such change of possession as contemplated 
in See. 10 of Statute on Fraudulent Conveyances, (Linton vs. 

sutz, 7 Barr., 89; Pierce vs. Chipman, 8 Vt., 334; Butt vs. 

Caldwell, 4 Bibb., 458; Harmon, e¢ al. vs. Anderson, e¢ ai., 2 
Camp., 243; Sto. on Bail., § 282; Claflin vs. Rosenberg, 42 
Mo., 450.) , 

Vortss, Judge, delivered the opinion of the court. 


The defendant, as Sheriff of St. Lous County, levied on and 
siezed, by virtue of an attachment in his hands against the 
property of John How, four pictures or paintings estimated 
to be of the value of one thousand dollars. The plaintiff 
claimed to be the owner of the paintings, and brought this 
suit in the nature of a replevin suit to recover the same. 
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The defendant in his answer denied plaintiff’s right or title 
to the paintings, and charged that the paintings belonged to 
and were the property of John Low, (plaintifi’s father) and 
justified under the attachment against his property. 

The suit was brought in October, 1871. The case was tried 
by a jury. The evidence offered by the plaintiff, was to the 
effect that John How, the plaintifi’s father, in August, 1869, 
was the owner of the paintings in controversy, at which time 
he left Missouri, and went to Montana Territory, where he 
has ever since remained; that before he left he had the paint- 
ings put up in the Meréantile Library Hall, to be there kept by 
said Library Company for him ; that they were hung up against 
the wall of said Hall, where they remained until in June, 
1871, when for a valuable consideration they were sold to 
plaintiff; that a bill of sale was executed by said John How, 
by which the paintings were conveyed to plaintiff, at the bottom 
of which bill of sale was the following: “The Secretary of the 
Library Company will please deliver the above invoice of pic- 
tures to James F. How, of St. Louis. Virginia City, M. T., 
June 15th, 1871.” That this order and bill of sale were shown 
io the actuary of said Library building and Company, who 
had charge of said Hall and pictures; that a written note was 
rent to the said actuary by plaintiff, informing him that the 
pictures belonged to plaintiff, and that he was not in a posi- 
tion to keep them, and inquiring if he could probably sell 
them to the Library Association; that he also saw the actuary 
in person, on the subject of selling the pictures to the Com- 

pany, telling him that he had bought them, and would havea 
bill of sale of them, that it was on the way here; that the 
paintings v@ere still left hanging on the wall of the Library 
building, until they were seized by the defendant on the 21st 
of Sept., 1871 when the actuary of the Library Company gave 
plaintiff notice of the fact; that John How when he left here 
was insolvent. 

The evidence for the defendant in some maticrs contradicted 
the evidence of plaintiff. One Dyer, the actuary of the Com- 
pany, testified, that plaintiff came to him in the spring of 
38—VoI. LIT. 
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1871, and asked him if the Library Association wished to buy 
pictures ; that he told plaintiff that he would inquire of the 
Board, and that about August he notified the Board that plain- 
tiff wanted to sell the pictures; that the Board said they 
would require a bill of sale of John How, and that witness 
required a bill of sale from plaintiff; that plaintiff said he 
had full power of attorney from his father to act for him to 
sell pictures. On cross-examination witness stated, that plain- 
tiff notified him, that the pictures were transferred to him, 
that he did not say he had bought them, but that they had 
been transferred to him; he also stated, that plaintiff had 
written him a letter, in which he notified him of the transfer, 
and said that the “pictures now belong to me, and not being 
in a position to keep them, he wished to sell them.” The wit- 
ness stated further, that the pictures would have remained 
where they were, whether plaintiff had demanded them or 
not, that he had never recognized plaintiff as the owner of 
them. The papers in the attachment suit were offered in evi- 
dence, and the evidence closed. The above is substantially 
the evidence in the case. 

The defendant then asked the court to instruct the jury as 
follows : 

“If the jury believe from the evidence, that the Mercantile 
Library Association received from John How the pictures in 
question, to be safely kept for him, that afterwards being then 
insolvent and absent from the State, he drew upon his son, 
James F. How, the drafts mentioned in evidence, which said 
James F’, How refused to accept, because he had no money to 
pay the same, and no property belonging to his father by 
which he could raise such money; that said James communi- 
cated said fact to his father, whereupon said John How execu- 
ted and mailed to said James, who duly received the same, 
the bill of sale offered in evidence, that before he knew of the 
execution of said bill of sale, said James paid one of said 
drafts at maturity with money of a third person in his hands, 
and after receiving said bill of sale paid the remaining drafts 
at maturity, that the said bill of sale was never acknowledged 
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or recorded, and that the said Mercantile Library Association 
did not, up to the date of the levy herein, recognize said 
James F. How as the owner of said pictures, and agree to 
hold the same for him, the said James, as sole owner thereof, 
they will find for the defendant.” 

2nd. “Should the jury believe from the evidence, that the 
goods in question were actually sold by John How to his son, 
James F. How, yet unless they further believe from the evi- 
dence, that the sale was accompanied by a delivery in a rea- 
sonable time, regard being had to the situation of the property, 
and was also followed by an actual and continued change of 
possession of the goods sold, they will find for the defend- 
ants.” 

8rd. “If the jury believe fronr the evidence, that John 
How left the pictures in question with the Mercantile Library 
Association to hold and keep for him, and afterwards purport- 
ed to sell the same to his son, James F. How, and that the 
pictures remained in the custody of said Mercantile Library 
Association up to the date of the levy of the Sheriff, they 
will find for the defendant; unless they further believe from 
the evidence, that the said Mercantile Library Association had 
before said levy, actual notice of said alleged change of owner- 
ship, and agreed to hold said goods for said alleged purchaser.” 

4th. “Should the jury believe from the evidence, that the al- 
leged sale of the pictures in question from John How to James 
F. How, was made in good faith and for a valuable considera- 
tion, yet unless they further believe from the evidence, that 
James F’. How took actual possession of the said pictures, 
that the change of possession was visible and continuous ; and 
exclusive as against the seller, the said John How, and such 
as indicated to purchasers at large, that said John How no 
longer had possession or control of the said goods, they will 
find for defendant.” 

The court refused said instructions and gave three instruc- 
tions on its own motion, and the defendant excepted. The 
instructions given were as follows: “If there was a bona jide 
sale of the pictures in dispute by John How to plaintiff, and 
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if, prior to the levy on them by defendant, there was an actual, 
visible, continued, charge of the possession of the same, then 
the jury will find for the plaintiff. ” 

“Ifthe jury believe from the evidence, that the plaintiff did 
not in good faith purchase the said pictures, and that there was 
no actual, visible and continued change of possession of said 
pictures prior to the levy thereon by defendant, they will find 
for the defendant. ” 

“Ifthe jury believe from the evidence, that prior to the 
levy by-defendant on the pictures, the plaintiff notified and in- 
formed Mr. Dyer, that he had bought said pictures, and that 
he was the owner thereof, then there was such change of the 
possession, as is contemplated by instructions one and two. ” 

The jury found a verdict for the plaintiff. 

The defendant filed a motion to set aside the verdict and 
grant a new trial, setting forth as ground thereof the opinions 
of the court excepted to. 

The court overruled said motion, and rendered final judg- 
ment against defendant on the verdict. The defendant again 
excepted, and appealed to the General Term of the St. Louis 
Circuit Court, where said judgment was affirmed, and from 
this last judgment defendant has appealed to this court. 

The proper construction of the 10th section of the statute 
concerning fraudulent conveyances is the only matter for the 
consideration of this gourt. (1 W.S., 281.) There is no ques- 
tion in this court as to the honesty or fraud of the plaintiff in 
the purchase of the property, that matter has been submitted 
to a jury and will not be examined here ; but the question pre- 
sented is, was there sucha delivery and change of possession 
of the pictures sold to plaintiff, as to make the sale effectual to 
pass the property in the pictures to him as against the credi- 
tors of his vendor, or is there such a want of a change in the 
possession as to make the sale void as to said creditors? The 
statute provides, that “ Every sale made by a vendor of goods 
and chattels in his possession or under his control, unless the 
same be accompanied by delivery in a reasonable time (regard 
being had to the situation of the property,) and be followed by 
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an actual and continued change of the possession of the things 
sold, shall be held fraudulent and void as against the creditors 
of the vendor or subsequent purchasers in good faith. ” Under 
this statute, where chattels are in the actual and visible posses- 
sion or control of the vendor, and are capable of being deliver- 
ed to the purchaser, in order to the validity of the purchase as 
to the creditors an actual and visible change of the possession 
must take place and continue in the vendee. The statute in 
such case can admit of but one construction. Of this character 
was the case of Claflin vs. Rosenberg, (42 Mo., 439.) In that 
case the evidence showed, that Strauss was a milliner doing 
business in St. Louis, that he was a brother-in-law to the defend- 
dant, that he had loaned him considerable amounts, and paid 
out money on his account. That in consideration of these 
debts defendant gave him a bill of sale of the goods in his 
store, and turned the same over to the interpleader in the cause, 
who on the same evening made an arrangement with the de- 
fendant, by which he employed him as a clerk for wages. The 
defendant continued to take charge and control of the store, as 
he did before the sale, and to the outside world appeared as 
before the sale to be the owner of the goods, selling them just 
as he did before the sale. It was properly held in that case, 
that no such change of the possession of the goods had taken 
place as was contemplated by the section of the statute above 
set forth, and that the sale was void as to creditors. In that 
case the vendor was in the actual, véstb/e possession of the 
goods, the goods were capable of being delivered to the ven- 
dee at once, and in order to the validity of the sale as against 
creditors, the actual, visible possession must have been chang- 
ed, and the change continued. This would be required in all 
cases where the property is capable of such delivery, and where 
the vendor is in the actual, vistble possession and control of the 
property, and has the ability to make an actual delivery and 
thereby create an actual and visible change of the possession. 
In such case for the vendor to remain in the apparent posses- 
sion of the property as before the sale would be caleulated to 
give him a fictitious credit, and thereby enable him to deceive 
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and defraud creditors. It is this evil, that the statute is intend. 
edto remedy. Numerous cases might be cited in addition to 
the case of Claflin above referred to, which uphold the prin- 
ciple of that case. But the case now under consideration is 
not of that character of cases. The vendor in this case resid- 
ed, and had resided for years, in the Territory of Montana, at 
least a thousand miles from St. Louis. The plaintiff and the 
property sold were in St. Louis, and the property was in the 
possession of a bailee. The vendor did not have the posses- 
sion of the property, nor had he, so far as the public was con- 
cerned, any visible control of the same. ‘The only way that 
he could control the property was to order his bailee to deliv- 
er it to a purchaser, if he could sell it, or otherwise dispose of 
it. This he did when he sold the property to plaintiff. He 
gave the plaintiff an order for the property, the plaintiff noti- 
fied the bailee that the pictures had been transferred to and 
belonged to him, and offered to sell the pictures to the Library 
Association, and the vendor never pretended to exercise any 
acts of ownership or control over the property after the sale. 
The question is, will these facts constitute such a change of 
the possession, as iscontemplated by the statute. It is con- 
tended by the defendant that to change the possession in such 
cases, it is at least necessary that the bailee should consent to 
the change of possession, and agree to become the bailee of 
the purchaser ; whilst on the other hand it is insisted, that it is 
only necessary to notify the bailee of the transfer of the property, 
and he at once becomes the bailee of the purchaser. In the case 
of Harman vs. Anderson, 2 Camp., 243, it was held, that 
“ Where the purchaser of goods has lodged an order to deliver 
with the wharfinger in whose warehouse they lie, * * * the 
wharfinger is bound to hold the goods as the agent of the pur- 
chaser, and this is so without any transfer in his books. ” Lord 
Ellenborough says, that “ after the note was delivered to the 
wharfingers, they were bound to hold the goods on account of 
the purchaser. ” 

The statute of Pennsylvania in reference to fraudulent con- 
veyances is almost exactly similar to ours. In that State the 
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Supreme Court, in the case of Linton vs. Butz, 7 Barr., 89, in 
construing their statute,uses the following language: “And where 
the possession does not follow as well as accompany a transfer, 
it is a fraud in law without regard to the intent of the parties, 
It is not sufficient, that the assignor give to the assignee a de- 
livery which may be symbolical, a constructive ora temporary 
delivery, and then take the articles back into his own posses- 
sion and keep and use them as before. The learned Judge 
continues: “The case in hand differs in two particulars 
from the case cited. Here at the sale the article sold was not 
in the possession of the vendor, but in the hands of another as 
bailee, and the vendor did not take it again into his own pos- 
session. Hence the property being in the hands of'the bailee, 
the only possession was given of which it was susceptible. 
This is all that is required.” 

And in the case of Tierce vs. Chipman, 8 Ver, 334, it is held, 
that where property at the time of sale was in the hands of a 
bailee, who was informed by the vendor and vendee of the pro- 
perty being sold, this is a sufficient change of possession to 
protect it from the creditors of the vendor. These cases seem 
to be exactly in their facts like the case now under considera- 
tion, and it seems from these cases, that it is not required 
that the bailee should consent or agree to be the bailee of the 
purchaser, but that all that is necessary is, that he should be 
notified of the transfer of the goods, and that he at once be- 
comes the bailee of the purchaser, and, if the vendor uses no 
further acts of ownership over the goods, the possession is 
changed so as to protect the property from the creditors of a 
purchaser of the vendor. The case of Butts vs. Caldwell, 4 
Bibb., 458 is to the same effect as the cases before cited. I 
think that the doctrine contained in these cases is sustained 
by both authority and reason, and that the object of the statute 
is fully carried out by the construction therein given. It is 
however suggested, that as the bailee in this case never recog- 
nized the plaintiff as the owner of the pictures, and would not 
have delivered them to him if they had been demanded, that 
therefore no change of possession was made or effected. If 
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this be so, then it would appear that all the possession, that 
could under the circumstances be given, was given; the mere 
fact that the bailee refused to deliver the property to a pur- 
chaser, or to acknowledge his right to the same, could not 
affect the rights of the purchaser, or prevent him from being 
his bailee. 

By the first and third instruction asked for by the defend- 
ant it was required of the jury, that they should not only find, 
that the plaintiff had purchased the goods in good faith, but 
that the bailee had recognized plaintiff as the owner, and 
agreed to hold the pictures as his bailee. These instructions 
were properly refused. Instructions two and four asked by 
the defendant may be good law, abstractly speaking, but they 
were not adapted to the facts of this case, and the whole 
ground intended to be covered by them was fully covered by 
the instructions given by the court. The three instructions 
given by the court, when all taken together, fully and fairly 
presented the law of the case to the jury ; they at least pres- 
ented it to the jury in its most favorable light for the 
defendant, and [ think in the light of the law as contained in- 
the cases above referred to. Wherefore there was no error 
counnitted by the court in overruling defendants other instrue- 
tions. 

Judge Sherwood not sitting. The other Judges conenr- 
ting, the judgment of the St. Louis Circuit Court is aflirmed. 
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Srare or Missourr to the use of Joun McF aut, Respondent, 

vs. Perer P. Datvery, ef al., Appellants. 

‘. Bonds, official—Suits—Evide nec—Account—Public and private transactions. 
-—A., the Marshal of St. Louis County, sued B., the Clerk of St. Louis Criminal 
Court, and his sureties, on his official boud for fees collected by B. as such clerk, 
belonging to A. A. offered in evidence, a written statement of their accounts, 
official and private, given to him by B. He/d, that this statement was admissi- 
ble in evidence, if the official and individual items could be separated therein, 


and that the court should instruct the jury to disregard the individual items. 
Appeal from St. Louis Circuit Court. 
Krum § Patrick, for Appellants. 
Exhibit X was inadmissible in evidence, because the account 
consisted of private and official items without distinguishing 
which. 


Thos. C. Fletcher, for Respondent. 


Exhibit “ X” was a statement of the accounts between the 
parties, made by defendant’s clerk by his directions, and from 
his books ; and with that statement both parties were satisfied, 
and fully acquiesced in it. It was admissible in evidence, 
though the jury should have been instructed, if it contained 
items of a private nature, to exclude them. 


Waener, Judge, delivered the opinion of the court. 


This was an action against the defendant and his sureties 
on his official bond, as Clerk of the St. Louis Criminal Court. 
The plaintiff was the County Marshal, and claimed, that the 
defendant as clerk, had collected fees belonging to him, and 
failed to pay them over. There was conflicting evidence in re- 
lation to the true state of the accounts, and there was some 
evidence tending to show that the parties had private dealings, 
and that the private and official matters were intermingled to- 
gether. 

E. J. Drewer was a witness for the plaintiff, and he testi- 
fied, that he was a clerk for the defendant, and at defendant’s 
request he examined the books and made a statement of the 
accounts between plaintiff and defendant, and showed it to 
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the defendant. This statement was marked exhibit X, and 
showed a balance at the time it was made in favor of the plain- 
tiff. The exhibit included both private and official accounts, 
and was introduced in evidence by the plaintiff, and formed a 
very material link in the chain of his testimony. In reference 
to this testimony the court instructed the jury, that if the ae. 
count marked exhibit X contained items of a private, as well 
as of an official nature, then it could not be used in evidence 
in the case. 

The judgment was for the defendant at Special Term, but 
that judgment was reversed at General Term, and the cause 
remanded for a new trial. The action of the court in giving 
the above instruction constitutes the principal ground of al- 
leged error in the case, and is the only question that calls for 
any attention. Nothing can be plainer, than that, in an action 
of this character, no items of private indebtedness between 
the parties would be admissible in evidence. No judgment 
could be given against the sureties, founded upon an individ- 
ual obligation. Their undertaking was to be responsible for 
official, not private acts. But it does not thence follow, that 
the exhibit was to be totally disregarded. If it contained 
items, which related to official and individual liabilities, and 
they were capable of separation, those which pertained to the 
official acts should have been considered. The exhibit was in 
evidence, and the court should not have told the jury that it 
could not be used as evidence in the case, but should have in- 
structed them that if it contained items of a private nature, 
such items should be excluded. 

I think the judgment at General Term was right and should 
be affirmed. The other Judges concur, 










































ACCORD AND SATISFACTION. 


1. Payments—Satisfaction—Part for all—Receipt.—Payment of part of a debt 
or liquidated damages is not a payment of the whole debt, even when the cred- 
itor agrees to receive a part forthe whole and executes a receipt for the whole, 
except in fair aud well-understood compromises carried faithfully into effect or, if 
the payment is in any way more beneficial to the creditor than that prescribed 
in the contract.—Riley v. Kershaw, 224. 

2. Estoppel—Creditors—Partnership—Debt of one partner—Deeds of composi- 

tion.—A co-partnership conveyed all their assets to trustees for the benefit of 

their creditors, in pursuance of a resolution adopted at a meeting of the cred- 
tors. At that meeting a creditor of one of the partners was present, and by 
consent of all, his debt was admitted as a partnership debt. Held, that the 
creditors were afterwards estopped to deny that that debt was a partnership 

debt.—Diemeyer v. Hackman, 282. 

Deeds of composition—Releases—Validity—Creditors.—Deeds of composition 

and releases, in the absence of fraud towards any creditors, are legitimate and 

should be upheld by the courts.—ZJd, 


ADMINISTRATION. 


1. Administration—Probate Court, exclusive jurisdiction of—Circuit Court-= 
Bill of Interpleader.—The Probate Court has exclusive original jurisdiction 
in directing the appropriation of the proceeds of an estate by an administrator, 
and a bill of interpleader by an administrator in the Circuit Court to deter- 
mine the claims of different parties on such funds cannot be sustained.—Chan- 
dler, Admr. v. Dodson, 128. 

2. Administration—Assets—Situs.—In administration the real situs of the assets 
is, where the debtor resides and the assets are located.—Partnership Estate of 
Henry Ames & Co., 290. 

8. Administrator—Authority of—Foreign State-—The authority of an adminis- 
trator does not extend beyond the limits of the Government granting the letters, 
unless the foreign law controlling the assets permits it.—Jd, 

4. Administration— Executor de son tort— Contracts, enforcement of —Third par- 
ties.—Third parties cannot call upon an administrator to carry out contracts, 
which they have made with an administrator de son tort of the same estate.— 
Barr v. Cubbage, 404. 

See, Bills and Notes, 5, 7, 8. 
ADVERTISEMENT ; See, Mortgages and Deeds of Trust, 2. 
AGENCY. 


1. Agent—Notice to—Principal, when bound.—Notice given to an agent while 
his agency exists, and referring to business coming within the scope of his 
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AGENCY Continued. 
authority, is notice to the principal.—Hayward vy. National Insurance Com. 
pany of Hannibal, 181. 

2. Agent—Statements, when made—Principal, liability of. —Statements of agents 
do not bind their principals, unless made at the time of the transaction so as to 
form part of it.—Golson v. Ebert, 260. 

8. Contracts—Interpretation of —Agents.—A. professing to act for himself and 
for B. and C., makes a contract under seal with D. agreeing, that he will do 
certain work for D., for which D. agrees to pay him, and the contract con- 
cludes, that the undersigned bind themselves in the penal sum of one thousand 
dollars for its fulfillment. A. and D. alone sign the contract. Upon a suit for 
not doing the work, Aeld, that A. alone was liable.—Einstein v. Holt, 340. 

4. Agency—Authority, proof of—Written instruments—Habit and course of 
business. —The authority of an agent is not necessarily to be proved by written 
instruments, but may be proved by the habit and course of business of the 
priveipal.—Franklin v. The Globe Mutual Life Insurance Company, 461. 

5. Corporations—Oficers—Acts of—Authority pre sumed.—The authority of the 
chief officer of a corporation to perform certain official acts, may be proven 
by co-temporaneous or subsequent evidence of special authority —Washington 
Mutual Fire Insurance Company v. St. Mary’s Seminary, 480. 

6. Agents—Publie or private—-Unauthorized acts—-Ratification—An agent, 
whether publie or private, cannot ratify his own authorized acts.—State, ez 
vel. Blakeman v. Hays, 578. 

%. Agents, public—Authority of —Knowledge of.—Individuals, as well as courts, 
must take notice of the extent of authority conferred by law upon a person 
acting in an official capacity.—Jd. 

See, Brokers; Conveyances, 1. 
JARANCE ; See, Practice civi : Practice civil, Trials, 5. 

APPEARANCE ; See, Pract 1, 1; Pract l, Trials, 5 

ARBITRATION AND AWARD. 

1, Arbitration, statute concerning—Eyquitable defenses—Partiality of arbitra- 
tion.—Where A and B submitted their dispute to arbitration under the statute 
an award was made, but no attempt appears to have been made to procure a 
judgment on the award, and suit was brought upon the award within two 
months after it was made, and the defendant alleged in his answer the prejudice 
of one of the arbitrators, unknown to him at the time of the submission.— 
Held, that the allegation was a good equitable defense—Hyeronimus v. Alli- 
son, 102. 

2. Arbitrations—Partiality—Courts of equity.—Courts of equity will relieve 
against the partiality or corruption of arbitrators, especially under the statute 
of this State. —ZJd. 

8. Arbitration—Statute, motions under—Loss of papers—Award, suit on— 
Where the papers containing the submission and award were destroyed aud no 
opportunity apparently afforded defendant to move to vacate the award, Held, 
that the defendant’s answer to a suit on the award, might well be treated, as in the 
nature of such motion, ors objections upon a motion to confirm.—Jd. 

4. Deeds of composition—Releases— Validity—Creditors.—Deeds of composition 
and releases, in the absence of fraud towards any creditors, are legitimate and 
should be upheld by the Courts.—Diermeyer v. Hackman, 282. 

ASSAULT AND BATTERY ; See Practice, Criminal, 14. 

ATTACHMENT. 

1. Atlachment—Garnishment—Non-resident defendant—Jurisdiction, etc. —De- 
livery of a copy of the writ to a defendant residing in another state(W.S., 
1009, 3 181,) and garnishment of a judgment debtor of defendant upon an 
attacliment issued against defendant, is sufficient to give the court trying the 
cause jurisdiction till the attachment proceedings are determined.—Orecar V. 
Clough, 55. 

See Garnishment. 
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ATTORNEY, CIRCUIT; See Circuit Attorney. 
ATTORNEY GENERAL; See Officers, 1. 


BAILMENT; See Agency; Banks and Banking ; Carriers; Fraudulent convey- 
ances, 1. 

BANKS AND BANKING. 

1. Alienation of property—By-law of bank prohibiting—Restraint of trade— 
The right of alienation is an incident of property, and a by-law of a bank 
prohibiting the alienation of stock therein, or putting restrictions thereon, is 
void, as being in restraint of trade.—Moore v. The Bank of Commerce, 377. 

2. Extoppel—Bank stock, loan on—Officer of bank, representations of.—An 
officer of a bank informed a party applying to the bank, that he might safely 
loan money on a pledge of their stock to the owner of it, taking the stock as 
pledge: Held, that the bank was, after the loan was made, estopped to forfeit 
the stock for alleged dues.—Id. 

See Trusts and Trustees, 1. 

BILLS AND NOTES. 

1. Bills and notes—Assignment before maturity—Notice—Equitable defenses.— 
In order to let in equitable defenses against a note assigned before maturity, 
express notice of the consideration, before the assignment was made, is not indis- 
pensable; but it will be sufficient if the circumstances are of such a strong and 
pointed character as necessarily to cast a shade upon the transaction and to put 
the holder on inquiry.—Hamilton v. Marks, 78. 

%. Limitations, statute of— Note—Partial Payment—Indorsement.—An indorse- 
ment of partial payment, made on a note by the holder without the privity of 
the maker, is not of itself sufficient evidence of a payment to repel a defense 
created by the Statute of Limitations ; but such indorsement made by the con- 
sent of the maker is sufficient.—Phillips v. Mahan, 197. 

8. Bills of Exchange and Promissory Notes—Protest—Indorsers—Due dili- 
gence— Questions of Law and of Fact.—When the facts are agreed on, due dili- 
gence in making a demand of payment is a question of law; when tlie facts 
are not agreed on, it is a mixed question of law and fact.—Fourth National 
Bank of St. Louis, v. Heuschen, et al., 207. 

4. Bills of Exchange and Promissory Notes—Protest—Partnership, dissolution 
of —Notice——A partnership, though dissolved, is still in existence so far as the 
question of demand and protest of their negotiable paper, and notice thereof 
is concerned; and a demand made on one of the partners, or made at a place 
which one of the partners said was their place of business, is good.—ZId. 

5. Bills of exchange and promissory notes—Consideration—Appointment of an 
administrator—Public policy—A promissory note, whereof the consideration 
is an agreement to procure a responsible party and have him appointed admin- 
istrator of an estate, is void as against public policy.—Porter v. Jones, 399. 

6. Bilis and notes—Transfer before maturity—Consideration, when may be in 
guired into.—An indorsee of negotiable paper before maturity is presumed to 
be the owner in good faith and for value, unless there are circumstances ante- 
cedent to, or attendant on, the act of transfer, amounting to either actual no- 
tice to the holder, of fraud, illegality or failure of consideration, or to such a 
combination of suspicious circumstances, as would in legal contemplation af- 
ford ground for the presumption that the purchaser of the paper was aware, 
at the time of its acquisition, of some equity between the original parties there- 
to, which should have prevented its purchase by him.—Horton v. Bayne, 531. 

7. Bills and Notes—Partnership—Death of partner--Renewals—Liability of es- 
tate of deceased.—A. died, leaving the firm of which he was a member indebted to 

B. which debt was witnessed by notes. These notes were afterwards given up, 

and other notes in renewal thereof taken, but the creditor stipulated, that such 
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BILLS AND NOTES. Continued. 


action should not discharge the estate of A. Held, that A.’s estate was stil] 
liable, either as on a balance of the original debt, or of the surrendered notes, 
—Boatmens Savings Institution v. Mead, Adm’r. 543. 


8. Bills and notes—Renewal by surviving partner—Protest.—A., B. and C., while 


partners, indorsed certain promissory notes, A, died before the notes matured, 
At the maturity of the notes, part of the amount was paid by the maker, and 
renewal notes were given for the remainder, which were indorsed by B. and C. 
with the former firm name, and the original notes were surrendered up to the 
makers and destroyed. The original notes were not protested, nor were any 
steps taken to hold A.’s estate upon them. Held, that A.’s estate would not 
be held liable for the amount unpaid on the original notes, nor on the renewal 
notes; and it makes no difference, that the holder of the notes had an under- 
standing with B. and C., that the renewal notes were not taken in satisfaction 
of the original debt.—Central Savings Bank v. Mead, Admr., 546. 

See Carriers, 1; Limitations, 1; Partnership, 2; Practice, civil—Pleading, 

18,914 : 


BILLS OF LADING;; See Carriers, 1. 
BONDS. 


1. 


bo 


Bonds—Escrow—Ezecution of —Principal parties.—Where A. procured the 
signature of B. as his surety on a bond, B. signing it on condition that C.’s 
signature should also be procured to it by A.; but C.’s signature was never 
procured, but his name was forged on the bond; in a suit by the obligee on 
the bond; Held, that there was no delivery by B., and the bond was void as 
to him. —Liny, County and The State v. Farris, e¢ al., 75. 


Bonds—Oreditors—Sureties—Fraud of principal in execution. —When a prin- 
cipal procures the signatures of sureties to his bond by fraud, of which the 
creditor is ignorant, the remedy of the sureties is against the principal, and not 
against the creditor. Id. 

See Bonds, appeal ; Bonds, indemnity ; Bonds, official; Justices’ Courts, 1, 2. 


BONDS, APPEAL; See Justices’ Courts, 1, 2; Landlord and Tenant, 6. 
BONDS, INDEMNITY ; See Constable, 2, 3, 4. 
BONDS, OFFICIAL. 


1. 


Bonds, official—Sureties, liability of—Implicaton—The engagement of a 
surety on an official bond is entered into with reference to the law which de- 
fines the duty of the officer, and cannot be extended by implication.—City of 
St. Louis v. Sickles, Executrix, 122. 


2. Bonds, official—Suits—Evidence—Account—Public aud private transactions. 


—A. the marshal of St. Louis County, sued B., the Clerk of St. Louis Criminal 
Court, and his sureties on his official bond, for fees collected by B. as such clerk, 
belonging to A. A. offered in evidence a written statement of their accounts, 
official and private, given to him by B. Held, that this statement was admissi- 
ble in evidence, if the official and individual items could be separated therein, 
and that the court should instruct the jury to disregard the individual items.— 
State v. Dailey, et a/., 601. 


BROKERS. 


1. 


Contracts—Commissions—Brokers.—A. wishing to borrow money on some 
property, applied to B., who agreed to find a lender, and to have the title ex- 
amined, and would charge $200, which would include the expenses of examining 
the title and his commission; A. gave B. his title deeds at the time; a defect be- 
ing found in the title, the lender refused to loan the money, and B. sued A. for 
the $200. Held, that B. should have first examined the title before applying 
for a loan, and was A’s agent for that purpose, as well as for procuring a loan, 
and was not entitled to his commissions.—Budd e¢ al. v. Zoller, 238. 


2. Contracts—Commissions—Brokers.—A_ broker employed to effect a loan, is 


entitled to his commission when he has found a lender, who has the money 
and who approves of the security, unless his rights are varied by special con- 































































INDEX. 





607 


BROKERS. Continued. 
tract. There is always an implied condition that the borrower will show a 
good title. Jd. Per Ewine and Waener, Judges, dissenting. 


$. Contracts—Real estate agents—Commissions, when entitled to.—If property is 
put into the hands of a real estate agent to sell, he is entitled to his commis- 
sion, if the sale is brought about by his advertisements or exertions, or if he 
introduces the purchaser, or discloses his name to the seller, and through such 
introduction or disclosures the sale is effected, even though the sale may be 
made by the owner.—Tyler v. Parr, 249. 

4. Broker—Real estate—Commissions—Default of owner —A broker, who ne- 
gotiates a sale of real estate, is entitled to his commissions, though, owing to 
the default of his employer, the sale is never effected.—Carpenter v. Rynders, 

78. 
See Revenue, 4. 


BURDEN OF PROOF; See Practice, civil—Trials, 2, 3. 
Cc ¢ 


CARRIERS. 

1. Common Carriers—Liability—Bills of lading—Goods not received— Third 
parties.—The owners of a boat are not rendered liable at the suit of a third 
party, in consequence of a bill of lading having been issued for goods as 
shipped on board that boat by one apparently having authority therefor, tothe 
consignor named in said bill of lading, who negotiated a bill of exchange 
drawn on the consignee to such third party, who purchases and has indorsed to 
him for value, the bill of exchange, on the faith and onthe security of the bill 
of lading which is also transferred to him, without any knowledge or notice of 
lack of authority on the part of him, who signed the bill of lading, or that the 
goods recited in the bill of lading were never shipped.—Louisiana National 
Bank of New Orleans, vs. Laveille, e¢al., 380. 

2. Common carriers—Liability— Special contract—Negligence.—A common car- 
rier by a special contract can limit his common law liability, but cannot ex- 
empt himself from the consequences of his own negligence.—Ketchum vs. The 
American Merchants Union Express Company, 390. 

3. Common carriers — Breakage — Negligence — Prima facie case.— Proof of 
breakage of goods in the hands of the common carrier makes a prima facie 
zase of negligence against him, and the burden of proof is thrown on him to 
show due care and vigilance. Id. 

4. Common carrier—Action against, for goods lost— Value of goods—Evidence. 

—In the trial of a suit against a carrier for the value of a chest and its con- 
tents, which were enumerated in the petition, a witness, after stating the value 
in detail of a number of articles, was asked if she knew the value of the chest 
and its contents, and answered that she did, and named the value at $400.00. 
She also stated that besides the articles she had specifically mentioned, there 
were some others which she had not named. This statement was not made in 
answer to any question asked her, but in connection with her testimony rela- 
ting to the contents of the chest. Held, that an objection to her testimony on 
the gronnd, that there was evidence tending to show that there were more 
goods in the chest than were sued for, was not well taken.—Seyfarth, vs. St. 
Louis & Iron Mountain Railroad Company, 449. 

Common carrier—Suit against, for goods lost—Evidence of value—In a suit 
against a common carrier for the value of household goods lost, it is compe- 
tent for plaintiff to ask a witness as to value, whose opinion is based upon a 
knowledge of the articles lost and not on his skill as an expert, his opinion 
as to their valuein bulk. The plaintiff is not obliged to restrict the examina- 
tion to the value of each article, and in that way arrive at their total value; nor 
is it incumbent on him to show the process by which the conclusion of the 
witness is reached. Jd, 
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CIRCUIT ATTORNEY, See Practice, Criminal, 1,13. 

CLERK, CIRCUIT. 

1, Circuit Clerks—Fees—Excess of, over salary—Must be paid into county 
treasury whenever collected.—The fees collected by the clerk of a Circuit Court, 
which are in excess of the salary allowed by law, must be paid into the county 
treasury whether they are collected before or after his term of office expires.— 
In re Lewis, 550. 

COLOR OF TITLE. See Land and Land titles, 3, 4, 5, 

COMPOSITION. See Arbitration and Award, 4. 

CONFLICT OF LAWS. See Administration, 3 ; Contracts, 4. 

CONSIDERATION. See Bills and Notes; Contracts. 

CONSTABLES. 

1. Constable—Deputy—Replevin—Judical process. —An action for the claim and 


2 


oe. 


delivery of personal property may be brought against the deputy constable, 
who has seized it by virtue of an execution in his hands against a third party, 
—Criley v. Vasel, 445. 

2. Constable—Indemnity bond—Claim and delivery of personal property.— 

After an execution of an indemnity bond toa constable for property seized by 

him on execution, the claimant of the property has no remedy against the con- 

stable.—State, to the use of Grassmuck, v. Platt, e¢ al., 466, 

Practice, civil—Actions—Indemnity bond, suit on —Replevin against con- 

stable—Bar—Damages.—A constable seized property by virtue of an execu- 

tion in his possession, and took an indemnity bond. B., claiming this prop- 
erty, brought an action of replevin against the constable, wherein he was de- 

He afterwards sued on the indemnity bond. Held, that, inasmuch 
as the question of ownership was not involved in the replevin suit, that suit 
was no bar to the suit on the indemnity bond; and, inasmuch as the constable 
elected in the replevin suit to take the value of the property, that the plaintiff 
in the suit on the bond, was damageé at least to that amount. Jd. 

4. Practice, civil—Replevin—Judgment—Constable—Proceeds.— When a con- 
stable recovers judgiment in a replevin suit brought against him for property 
seized by him on execution, and elects to take the value thereof, the value so 
obtained, takes the place of the property, and must be disposed of by him ac- 


ance for the bondsmen against whom the judgment is rendered. Jd. 


CONSTITUTION OF MISSOURI. 

1. Statutes—Constitution—Publie instruction—Sugar Tree Grove Academy, act 
of incorporation of —Repeal by implication. —Sections 5 and 6 of the charter 
of the Sugar Tree Grove Academy, being inconsistent with the present constitu- 
tion of the State and the acts passed pursuant thereto, are repealed by implica- 
tion.—Waller v. Everett 57. 

2. Laws in restraint of traffic or alienation of property—Constilulionality—Po- 
lice regulations —A law, which unnecessarily and oppressively restrains a citi- 
zen from engaging in any traffic, or disposing of his property, is void, even 
though paszed under the specious pretext of a police regulation; but if it is 
passed in good faith, for the purpose of preserving the public health, and abat- 
ing nuisances, and contains only the necessary limitations, it is valid. [Sess. 
Acts 1872, p. 265, and ordinance of City of St. Louis relating thereto, af- 
firmed—State v. Fisher, 174. 

See Corporations, 2; St. Louis City of, 1, 2; Statute Constitution of, 1. 

CONTRACTS. 

1." Contracts—Commissions—Brokers.—A. wishing to borrow money on some 
Property applied to B., who agreed to find a lender, and to have the title ex- 
amined, and would charge $200, which would include the expenses of examin- 
ing the title and his commission ; A. gave B. his title deeds at the time. A de- 
fect being found in the title, the lender refused to loan the money, and B. sued 

A. for the $200. Held, that B. should have first examined the title before ap- 
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He must pay off the original execution and costs, and hold the bal- 
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CONTRACTS. Continued. 
plying for a loan, and was his agent for that purpose, as well as for procuring 
a loan, and -was not entitled to his commissions.—Budd, e¢ al., v. Zoller, 
238. 

2, Contracls—Commissions—Brokers.—A broker, employed to effect a loan, is 
entitled to his commission, when he has found a lender, who has the money 
and who approves of the security, unless his rights are varied by special con- 
tract. There is always an implied condition that the borrower will show a 
good title —/d. Per Ewine and Wagner, Judges, dissenting. 

3. Contracts—Real estate agents —Commissions, when entitled to.—If property is 
put into the hands of a real estate agent to sell, he is entitled to his commis- 
sion, if the sale is brought about by his advertisements or exertions, or if he 
introduces the purchaser or discloses his name to the seller, and through such 
introduction or disclosures the sale is effected, even though the sale may be 
made by the owner.—Tyler v. Parr, 249. 

4. Contracts—Made in one country, and ratified in another— What law controls.— 
If a contract is made in one State and to be fulfilled there subject to ratifiea- 
tion by a party in another State, when ratified the contract is to be interpreted 
by the laws of the first State-—Golson v. Ebert, 260. 

5. Broker—Real estate—Commissions—Default of owner.—A broker who ne- 
gotiates a sale of real estate is entitled to his commissions, though, owing to 
the default of his employer, the sale is never effected —Carpenter v. Rynders, 
278. 

6. Pariners—Articles of Agreement—Interpretation of.—In the articles of co- 

‘partnership it was agreed, that in the case of the death of one partner, the 
other should have the right to recover the fourth part of a certain chattel and 
against that he shall pay to the deceased the sum of one thousand dollars, alter 
the deceased shall have paid all his debts which he owes to the partnership up 
to the date. Held, that this clause gave the surviving partner an option of 
purchase, and did not import an absolute covenant or engagement.—Schar- 
ringhausen v. Luebsen, 337. 

7. Contracts—Interpretation of—Agents.—A. professing to act for himself and 
for B. and C., makes a contract under seal with D. agreeing, that he will do 
certain work for D., for which D. agrees to pay him, and the contract con- 
cludes, that the undersigned bind themselves in the penal sum of one thousand 
dollars for its fulfillment. A. and D. alone sign the contract. Upona suit for 
not doing the work; Held, that A. alone was liable.—Einstein v. Holt 
349. 

. Practice, civil—Pleadings—Contracts—Common counts.—Where work is done 
or services rendered under a special contract, and nothing remains to be done, 
except for the defendant to pay the money agreed on, the plaintiff can sue on 
the common counts in assumpsit.—Stout v. St. Louis Tribune Co., 342. 


io 2) 


ba 


Laws—Contracts, obligations of—Parties in inlerest—Third parties.—If a law 
impairs the obligations of contracts, the persons injuriously affected thereby 
are the proper parties to apply to set it aside; third parties have no standing 
in court for such purposes.—City of St. Louis v. Shields, 351. 

10. Hvidence—Contraets in writing—Parol testimony affecting.—Parol testimony 
is inadmissible to vary the language of a written contract; no other words 
are tc be added to it, or substituted in its stead.—Huse, et ul. v. McQuade, 388, 

11. Presumptions—Contracts— Violation of law.—Whien a contract can be per- 
formed without any violation of law, it is the legal presumption that it will be 
so performed, or at least there is no presumption that it will not be so per- 
formed.—Sheffield, et al. v. Balmer, et al., 474. 

12. Contracts— Promissory notes—-Signature— Descriptio nersonnr—A mbiquity— 
Parol evidence.—If there is an ambiquity in a contract in writing, or a promis. 
sory note, in the description of the person, parol evidence is admissible to af- 
ford an explanation thereof, and to show upon whom the responsibility of the 
note shall rest, and for whose benefit the contract was made; and if a contract 
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CONTRACTS. Continued. 
and a note refer in their terms to each other, both may be taken together in 
construing them.—Washington Mutual Fire Insurance Company v. St. Mary’s 
Seminary, 480, ° 

13. Corporations—Oficers—Act of Authority presumed.—The authority of the 
chief officer of a corporation to perform certain official acts, may be proven 
by co-temporaneous or subsequent evidence of special authority.—Jd. 

14. Contracts—Covenants, dependent—Consideration.—Covenants in a contract 
are dependent, which are mutual and go to the entire consideration.—Butler. 
Admr. v. Manny, 497. , 

See, Accord and Satisfaction, 1; Administration, 4; Bonds; Constitution of 
Missouri, 2 ; Conveyances ; Frauds, Statute of, 1 ; Insurance, Fire ; Insur- 
ance, Life; Landlord and Tenant, 1; Practice, civil—Pleading, 12, 16; 
Practice civil, Trials, 17. 

CONVEYANCES. 

1. Deed—Judgment—Variance not fatal, when.—A Sheriff's deed is not invalid 
because it recites a judgment against Smith & Haliburton, while the record in 
the cause shows a judgment against Jacob Smith and Wesley Haliburton, 
—Union Bank v. MeWharters, 34. 

2. Lands and land titles—Conveyances—Husband and wife—Joint-tenancy.— 

A conveyance of real estate in fee to husband and wife creates a tenancy by 

the entirety with the right of survivorship.—Garner v. Jones, 68. 

Conveyances—ZInterpretation—Intention— Verbal arrangement.—When a gran- 

tor in a deed uses apt words showing what it was his intention to convey, that 

effect will be given to the deed, regardless of any verbal position or arrange- 
ment. [Rutherford v. Tracy, 48 Mo. 325, affirmed.]—Bruensmann v. Carroll, 

313. 

4. Conveyances—Deed executed without the grantee being named—Parol author- 
ity to fillin name of grantee—Validity—A deed regularly executed in other 
respects, with a blank left therein for the name of the grantee, and placed in 
that condition in the hands of a third person, with verbal authority, but no au. 
thority under seal, from the person who executed it to fill up the blank in his 
absence and deliver the deed to the person whose name is inserted as grantee, 
when so filled out and delivered is a valid deed.—Field v. Stagg, 534. 

See, Fraudulent Conveyances, 

CORPORATION. 

1. Practice, civil—Note—Suit on—Allegation that plaintiff is a corporation, when 
necessary.—In a suit by a corporation on a promissory note given to it in its 
corporate capacity by defendant, it is not ground of demurrer that plaintiff 
failed to allege that it was, at the date of the note, a corporation, etc. De- 
fendant having entered into the contract with the company in its corporate 
name, thereby admitted it to be duly constituted a body politic and corporate. 
—Farmers and Merchants Insurance Co., v. Needles, 17. 

2. Corporations—Stockholders—Constitution—Individual Liability--Repeal— 
Obligation of contracts—The amendment to the Constitution of Missouri 
adopted Nov. 8th, 1870, which repealed the 6th section of Art. 8th of the then 
existing Constitution, whereby stockholders in corporations became liable for 
double the amount of stock they owned, and declared that all laws, ordinances 
and provisions, inconsistegt with said amendment should be forever abolished 
and of no effect, did not have the effect of removing the individual liability of 
one who was a stockholder when the debt was incurred and also when the ex- 
ecution was issued against the corporation. Giving this amendment such effect 
would make it impair the obligation of contracts, because first, the creditor 
contracted with the corporation on the faith of the individual responsibility of 
the stockholders, and secondly, the remedy is so seriously affected that the obli- 
gation is impaired.—Provident Savings Institution v. The Jackson Place Skat- 
ing and Bathing Rink, 552. 

8. Corporations—Double liability oj* stockholders—Transfer of stock.—A 

stockholder cannot escape his liability under the former double liability clause 
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CORPORATION. Continued. 


of the constitution of the state, by transferring his stock in the corporation to 
an insolvent, or with a view of exonerating himself from his personal responsi- 
bility —Provident Savings Institution, v. The Jackson Place Skating and Bath- 
ing Rink, 557. 

4, Corporations—Dissolution—Insolvency—Stockholders, liability of.—A cor- 
poration which is insolvent, and has been adjudicated a bankrupt under the 
United States Bankrupt Act, is dissolved; and a dissolution so brought about 
is sufficient to authorize creditors to bring suits against its stockholders under 
the statute (W. S., 293, 3 22,) without joining the company in the suit.—State 
Savings Association of St. Louis, v. Kellogg, et al., 583, 

6. Corporations—Insolvency—Suits against shareholders—Suit against corpo- 
ralion, not necessary, when.—The statute, which provides that stockholders 
shall not be personally liable for any debt contracted by the corporation, un- 
less suit shall be brought against the corporation within one year after the debt 
becomes due, (W. 8., 336 3 13) does not apply when the corporation has been 
dissolved by bankruptcy. Such suit against the corporation would be a useless 
form, and the law will not enforce an act which would be frivolous. Jd. 

See Banks and Banking; Contracts, 13 ; Corporations, municipal. 

CORPORATIONS, MUNICIPAL. 


1, Laws—Legislature—Power to alter or repeal—Municipal Corporations.— 
Legislatures can alter or repeal at will all acts affecting or giving power to 
municipal corporations, unless the language of the act is too clear to admit of 
a doubt that they parted with that power.—City of St. Louis, v. Shields, 351. 

See St. Louis, City of; Schools and school lands, 3. 

COSTS ; See Garnishment, 2 ; Practice, Civil, 3 ; Practice, Criminal, 1, 13. 

COUNTER-CLAIM ; See Praetice civil, Pleading, 12. 

COURTS, COUNTY ; See Revenue, 1, 2, 3,5; Schools and School lands, 1, 3, 
Statute, constructiun of, 4. 

COURT OF CRIMINAL CORRECTION ; See Practice, Criminal, 9, ' 

CRIMES AND PUNISHMENTS. 


1, Practice, criminal—Criminal prosecution—Language, loud and abusive—Dis 
turbing the peace of a single individual by loud and abusive language, is not a 
criminal offense.—State v. Schlottman, 164, 

See Practice Criminal. 
CRIMINAL LAW, See Crimes and Punishments; Practice Criminal. 
CUSTOM. 


1. Custom—To be binding must be actually known, or universal and notorious.— 
A person is not bound by a custom unless he has personal knowledge thereof, 
or it is so notorious, universal and well established that his knowledge thereof 
would be conclusively presumed.—Walsh v. Mississippi Valley Transportation 
Co., 434. 


DAMAGES. . 


1. Practice civil, pleadings—Allegations—Damages— Remoteness.—W here in a pe- 
tition for conversion of a carpet bag containing plaintiff's clothes, plaintiff, as 
one cause of action, alleged that in consequence of such conversion, he, a la- 
boring man, was compelled to work in unsuitable clothes, which were damaged 
thereby. Held, that such an allegation could only be made and proved as spe- 
cial damages under the count for conversion, and such damages were too 
remote.—Saunders v. Brosius, 50. 

2. Servants—Negligence of co-servants—Master, liability of.—The master is not 
liable for injuries received by a servant, caused by the negligence of a co-ser- 

vant, unless the latter is not possessed of the ordinary skill and capacity for 
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DAMAGES. Continued. 
the business intrusted to him, and unless his employment is attributable to the 
want of ordinary care on the part of the master.—Brothers v. Cartter, e¢ al, 
872. 

8. Master—Delegation of his authority—Injury to servant.—When a master 
delegates to a superintendent the power to employ and discharge servants and 
to provide and remove material, which duties adhere to him as master, he 
thereby makes himself liable for auy injuries sustained by his servants, caused 
by the lack of care, or negligence of such superintendent. Jd. 

4. Damages for personal injuries—Negligence—Contributory negligence—In an 
action for damages for personal injuries the rule is, that although the plaintiff 
may have failed to exercise ordinary care and diligence and such failure con. 
tributed in a remote degree to the injury, yet if defendant was guilty of negli- 
gence, which was the immediate cause of the injury, and with the exercise of 
ordinary prudence and care by defendant the injury could have been prevent- 
ed, defendant is liable. But if plaintiff could have avoided the injury by the 
exercise of ordinary care and prudence, defendant is not liable. And this 
principle is not confined to any particular class or classes of persons.—Waish 
v. M. V. Trans. Co., 434. 

5. Practice, civil— Pctition— Amendment when relates back— Limitations.— 
When an amendment to a petition in a suit for damages, (W. S. 519, 2 2) sets 
up no new matter or claim, but is merely a variation of the allegations affect- 
ing a demand already in issue—as where by the original petition a party was 
assigned to the wrong side of the case, and the mistake was corrected—it re 
lates to the commencement of the suit, and the running of the statute of lim. 
tations is arrested at that point. (Buel v. St. Louis Transfer Co., 45 Mo. 562, 
affirmed.)—Crockett, et al., v. St. Louis Transfer Co. 457. 

6. Damages—Suit for, under statute—Father and mother as plantiff, divorce of. 
—In a snit for damages under the statute, (W. S. 520, 3 2,) the father and 
mother of the deceased child may join as plaintiffs although divorced prior to 
the accrument of the cause of action. (Buel v, St. Louis Transfer Co., 45 Mo. 
562, affirmed.) Jd 

. Practice, civil—Pleading—Slatement of cause of action.—The petition al- 
leged that the defendant, a railroad company, negligently and carelessly ran 
over and killed some of the cattle of the plaintiff, and that the same was done 
at a part of ‘the road that was not enclosed by a lawiul fence, and that was 
not a public road crossing. Held, that the petition set out a good cause of * 
action.—Aubuchon v. St. Louis & I. M. R. R. Co., 522, 

See Constables, 3; Mechanics’ Lien, 1; Mortgages and Deeds of Trust, 2; 

Practice, civil, Pleadings, 12. 

DECLARATIONS ; See Estoppel ; Evidence. 

DEFAULT; See Practice, civil, Pleading. 

DESCRIPTIO PERSON_E; See Contracts, 12. 

DISTURBING THE PEACE ; See Crimes and Punishments, 1; Practice, Crimi- 
nal, 9. ’ 

DIVORCE ; See Husband and Wife ; Practice, Criminal, 10, 

DOWER. 

1. Dower—Married woman not estopped from claiming, when.—The fact that a 
married woman was made a party to the record in a suit for the partition of lands 
of her former husband, and for the assignment of her dower therein, will not 
estop her from afterward denying and contesting the validity of those proceed. 
ings.—Crenshaw v. Creek, et al., 98. 


DURESS; See Practice, civil, Actions, 1. 
E. 
ENGINEER, CITY ; See St. Louis, City of, 1, 8. 
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EQUITY. 

1. Practice, civil—Equity, bills in—Parties—Courts, County, acts of— Tax-payers 
rights of—Attorney General.—Tax-payers can ‘file bills in equity to annul 
illegal acts of County Courts, when such acts will increase the taxation, and the 
State is not a necessary party to such suits.—Newmeyer, et al., v. Mo. & Miss. 
R. R. Co. et al., 81. 

9. Practice, civil, pleading—Equity— Fraud— Account—Multiplicity of suits, 
&e.—Jurisdiction.—Where A. filed a bill in equity, alleging that he had demis- 
ed premises to B. with the agreement that near the end of the lease. A. and B. 
were each to appoint an assessor, and they a third, who should unanimously 
assess the value of the improvements and the yearly rental, and that A. should 
then have the privilege of buying the improvements or should grant a renewal 
of the lease at the rental so fixed, and with the old covenants, and that B. had 
always appointed partial assessors so that no unanimous decision could be ob- 
tained, and had occupied the premises for a number of vears since the expira- 
tion of the original lease without paying any rent ; He id, that the bill was pro- 
per, and equity would entertain the suit on account of fraud, account, and the 
prevention of the multiplicity of suits.—Biddle v. Ramsey, 153. 

8. Equily—Cloud on title—Possession, lack of —A party not in possession can- 
not go into equity to have a cloud removed from his title as against one in pos- 
session holding under a deed.—Clark v. Covenant M. Ins. Co., 272 

4, Equity—Cloud on title—Record—Defect apparent.—When the apposite party 
can only claim title through the record, and a defect appears upon the face of 
such record, there is no cloud on the title such as will call for the exercise of 
the equitable power of the court.—Jd. 

5. Eqguity—Cloud on titlk—Record—Extrinsic evidence-—Where the siete 
party can claim title only through the record, and there is no defect apparent 
on the record, but such defect may be cured by extrinsic evidence, particularly 
if that evidence depends upon oral testimony to establish it, there is a cloud on 
the title —J/d, 

See a and Award, 2; Bills and Notes, 1; Execution, 1 2; Judg- 
ments, 1; Land and ee Titles, 7, 8, 9; Trusts and Trustees. 

ESC an See Bonds, 1, 2. 

ESTOPPEL. 

1. Estoppel—Creditors—Partnership—Debt of one partuer—Deeds of composi- 
tion.—A co-partnership conveyed all their assets to trustees for the benefit of 
their creditors, in pursuance ofa resolution adopted at a meeting of the credi- 
tors. At that meeting a creditor of one of the partners was present, and by 
consent of all, his debt was admitted as a partnership debt. Held, that the 
creditors were afterwards estopped to deny that that debt was a partnership 
debt.—Diermeyer v. Hackman, 282. 

2. Estoppel—Declarations of owner.—A. did blacksmithing for B. and procured 
a judgment against B. for the same, part of which was for shoeing a horse, 
which B.’s son brought to his shop to be shod, telling A. that the horse belong- 
ed to his father. The constable under this judgment levied on this horse. The 
son sued the constable on his bond for levying on the horse, claiming it as his 
own. Held, that the son was not estopped from denying his former asser- 
tion.—State v. Laies, 396. 

See Banks and Banking, 2. 

EVIDENCE. 

1. Evidence—Proof of contents of writing.—The statement by a witness that a 
letter is lost or mislaid, and that to the best of his belief he has destroyed it, 
is sufficient foundation for evidence of its contents.—Meyers v. Russell, 2 

2. Evidence—Husband and Wife—Witnesses—Communications.—Communica— 
tious between husband and wife are privileged and neither can testify concern- 
ing such.—Berlin v. Berlin, 151. 

8. Evidence—Divorce— Witnesses—Husband and Wife—Competency.-Husbands 

and wives are competent witnesses against each other in divorce suits. [Moore 

vs. Moore, 51 Mo., affirmed.] Jd. 
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EVIDENCE Continued 

4. Evidence— Witnesses—Opinion, when admissible—Opinions of witnesses are 
admissible, when the subject of inquiry is so indefinite and general in its na. 
ture as not to be susceptible of direct proof, or if the witness has had the 
means of personal observation, and the facts and circumstances upon which he 
bases his conclusion are incapable of being detailed so intelligibiy as to enable 
any one but the observer himself to form an intelligent conclusion from them, 
—Eyerman vs. Sheehan, e¢ al., 221. 

5. Evidence—Prices current—Secondary evidence.—A price current of the priceg 
in a city is only secondary evidence, and not the best evidence obtainable — 
Gilsom Ebert, 260. 


6. Evidence—Contracts in writing—Parol lestimony affecting.—Parol testimony 
is inadmissible to vary the language of a written contract; no other words are 
to be added to it, or substituted in its stead.—Huse, ef a/., v. McQuade, 388, 


7. Common Carrier—Action against, for goods lost—Value of goods—Evidenee, 
—In the trial of a suit againsta carrier for the value of a chest and its con. 
tents, which were enumerated in the petition, a witness after stating the val. 
ue in detail, of a number of articles was asked if she knew the value of the 
chest and contents, and answered that she did, and named the value at $400.00, 
She alsu stated that besides the articles she had specifically mentioned, 
there were some others which she had not named. This statement was not 
made in answer to any question asked her, but in connection with her testimo- 
ny relating to the contentsof the chest. Held, that an objection to her tes- 
timony on the ground that there was evidence tending to show that there 
were more goods in the chest than were sued for, was not well taken.—Seyfarth 
v. St. Louis & Iron M. R. R. Co. 449, 


Common Carrier—Suit against for goods lost—Evidence of value—In a suit 
against acommon carrier for the value of household goods lost, it is compe- 
tent for plaintiff to ask a witness as to value, whose opinion is based upon a 
knowledge of the articles lost, and not on his skill as an expert, his opinion 
as to their value in bulk. The plaintiff is not obliged to restrict the examina- 
tion to the value of each article, and in that way arrive at their total value; 
nor is it incumbent on him to show the process by which the conclusion of the 
witness is reached.—ZJd. 

9. Bonds, official—Suits—Evidence—Account—Public and private transactions. 
—A., the Marshal of St. Louis County, sued B., the Clerk of St. Louis Criminal 
Court, and his sureties, on his official bond for fees collected by B. as such clerk, 
belonging to A. A. offered in evidence, a written statement of their accounts, 
official and private, given to him by B. Held, that this statement was admissi- 
ble in evidence, if the official and individual items could be separated therein. 
and that the court should instruct the jury to disregard the individual items, 
—State v. Dailey, et al., 601. 

See Agency, 4; Carriers, 3; Contracts, 12, 13; Custom, 1; Land and Land 
titles, 6, 8,9, 10; Practice, civil, Pleading, 14 ; Practice, civil—Trials, 2, 8, 11, 12, 
16, 17, 18, 20, 21; Practice, Criminal, 2, 3, 12 ; Practice, Supreme Court, 3, 4, 5, 
6 ; Statute, construction of, 9; Wills, 1. 

EXECUTIONS, ° 

1. Execution—Land, repeated sales of, under—Difference in bids—Suit for, ete.— 
Where land exposed for sale under an execution is bid off, but the money is 
not paid over, and the land is re-sold under the same execution, to the same 
bidder, but for a less sum, if the amount finally paid is sufficient to satisfy the 
judgment and costs, the defendant in execution will be entitled to maintain 
suit in equity for the difference in the bids.—Strawbridge v. Clark, 21. 

2. Lands, sale of—Successive liens on—Surplus funds—Belong to whom.— 

Where there are several liens on a tract of land, and it is sold under one of 

them, the surplus after paying the lien under which it was sold, belongs in 

equity to the next subsequent liens, in the order of their priority.—ZJd. 


8. Sheri ff—Evxecution, return of —Liability for interest—Demand.—A sheriff ia 
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EXECUTIONS. Continued. 
not liable for interest upon the return of an execution, until a demand is made 
on him.—Burgess v, Cave, 43. 

4, Sheriff—Levy by—Excessive.—A sheriff levied on a steamboat, worth about 
forty thousand dollars, by virtue of an execution for $109. Held, that the 
levy was excessive ; that he might have satisfied his execution by levying ona 
small part of the furniture.—Silver, e¢ al. v. McNeil, 518. 

See Constable, 1, 2, 3, 4; Estoppel, 2; Lease, 1, 2, 3. 

EXPERTS ; See Evidence. 


F. 


FEES ; See Clerk, circuit ; Circuit Attorney. 
FENCES ; See Damages, 8 ; Trespass, 1. 
FORCIBLE ENTRY AND DETAINER. 


1, Practice, civil—Forcible entry and detainer—Title-—In an action of forcible 
entry and detainer, the title to the land is not involved, but a forcible entry 
with or without title is forbidden.—Dilworth v. Fee, e¢ al., 130, 


2. Forcible entry and detainer, statute of—Appeal bond—Judgment against sure- 
ties. —The statute concerning forcible entry and detainer does not contemplate 
a judgment on the appeal bond against the principal and sureties, as in ordina- 
ry appeals from justices of the peace. If the bond be not complied with, it 
may be sued on, but a summary judgment in the same suit has not been pro- 
vided for.—Gunn v. Sinclair, 327. 

FRAUD ; See Fraud, Statute of ; Fraudulent Conveyances. 

FRAUDS, STATUTE OF. 


1. Contracts—Privity—Default of another—Statute of frauds.—An agreement 
by A. to pay B. for work to be done for C. is not a contract to answer for the 
default of another, and need not be in writing.—Sinclair v. Bradley, 180. 

FRAUDULENT CONVEYANCES. 

1. Fraudulent conveyances—Personal property—Change of possession—Bailees, 
notification to.—A sale of personal property then in the hands of a bailec, fol- 
lowed by a notification to the bailee of such sale, is a sufficient change of pos- 
session as against the creditors of the vendor.—How v. Taylor, 592. 

See Partnership, 4. 


&. 


GARNISHMENT. 

1. Practice, civii—Garnishment—Construction of statute—Third parties inter- 
ested.—The provision of the statute (Revised Laws 1855, p. 260,) that if the 
garnishee show in his answer aud declare his belief, that the debt owing by 
him to defendant or the supposed property in his hands has: been sold or as- 
signed to a third party, and the plaintiff disputes such facts, the court shall 
make an order upon the supposed vendee or assignee to appear, and sustain his 
claim, is directory —McKittrick v. Clemens, et al., 160. 

2. Garnishment—Allowance to garnishee cannot be made after term at which 
judgment is rendered—An allowance to a garnishee isa part of the costs in the 
case and cannot be granted after the term at which final judgment is rendered, 
either in the lower or appellate court.—Ladd. et al. v. Couzins, 454. 

See Attachment, 1. 


GUARDIAN AND WARD;See Infants. 











HUSBAND AND WIFE. 
1. Lands and land titles—Conveyances—Husband and wife—Joint tenaney.— 


A conveyance of real estate in fee to husband and wife creates a tenancy by 
the entirety with the right of survivorship.—Garner v. Jones, 68. 
Evidence—Husband and wife — Witnesses—Communications.— Communica. 
tions between husband and wile are privileged and neither can testify concern- 
ing such.—Berlin v. Berlin, 151. 
Evidence—Divorce— Witnesses—Husband and wife—Competency.—lHusbands 
and wives are competent witnesses against each other in divorce suits.— 
[Moore v. Moore, 51 Mo., affirmed.] Id. 
Damages—Suit for, under statute—Father and mother as plaintiff, divorce 
of —In « suit for damages under the statute, (W. S., 520, 3 2.) the father 
and mother of the deceased child may join as plaintiffs although divoreed prior 
to the accrument of the cause of action. (Buel v. St. Louis Transfer Co., 45 
Mo. 562, affirmed.)—Crockett v. St. Louis Transfer Co. A457. 
Practice, civi]—Parties—Husband to be joined with wife when the marriage 
has taken place after the commencement of the suit—Ame ndment, when made.— 
Whien a suit has been begun by a woman who afterwards marries, the peti- 
tion may be amended so as to make her husband a joint plaintiff; and such 
amendment under the statute (W. S., 1034,) may be made at any time be- 
fore final judgment.—ZJd, 

See Dower ; Infants, 1 ; Insurance, Life, 1 ; Judgments, 3; Lease, 2; Prac. 
tice, Criminal, 10. 


INFANTS. 


}. 


Infunt—Sustenance—Step-father—Liahility—In loco parentis.— Merely by 
virtue of his marriage a man is not bound to provide for the children of his 
wife by a former husband, but if he holds them out to the world asa mem- 
ber of his own family, he stands in /oco parentis to them, and incurs the sama 
liability with respect to them, that he is under to his own children.—St Fer- 


dinand Loretto Academy v. Bobb, 357. 


INJUNCTION ; See Mortgages and Deeds of Trust, 1, 
INSTRUCTIONS; See Practice, civil—Trials. 
INSURANCE, FIRE. 


1. 


Contracts—Conditions, waiver of—Insuranee, policies of —A condition in a 
policy of insuranee that any other insurance on such property should avoid 
that policy, unless the assent of the insurer to sueh inereased insurance was in- 
dorsed on the original policy, may be waived by acts or positive declarations, 
and the insurer may be estopped to set up such forfeiture, when by a course 
of dealing or by open actions the insurer has induced the assured to pursue a 
policy to his detriment. [Hutchins v. Western Insurance Company, 21 Mo. 
97, overruled. ]|—Hayward, assignee of Lennon v. National Insurance Co., 181. 


INSURANCE, LIFE. 


1. 


Insurance—Policies—Contracts of marriage —A woman engaged to be mar- 
ried to a man has an insurable interest in his life—Chisholm v. Nat. Capitol 
Life Ins. Co., 215. 


2. Contracts—Insuranee—Premium, prompt payment of-—Waiver.——Though a 


INTERPLEA ; See Administration, 1, 


contract of insurance requires prompt payment of the premium or thie policy 
will be forfeited, yet the insurers may waive this condition by a habit of re- 
ceiving the premium after it is due—Thompson v. St. Louis Mutual Life 
Ins. Co., 469. 
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JUDGMENTS. 

1. Judgments, assignment of —Statute—Equitable title—The statutory mode of 
assigning judgments is cumulative, and does not preventa party from making 
an equitable assignment in any other lawful way.—Burgess v. Cave, 43. 

2. Judgments, assignment of—Execution—Sheriff, notice of assignment.—If a 
sheriff with an execution in his hands, receive notice of the assignment of the 
juigment, he must hold the money when collected, for the use of the assignee. 
—Id. 

3. Judgments, assignment of—Husband and Wife—Power of disposition.—The 
husband is the proper party to receive payment of a judgment in favor of him- 
self and wife, or the money may be paid to the sheriff to be applied by him in 
favor of the husbands’s execution creditor.—Id. : e 

See Partnership, 5; Practice, civil, 2; Practice, civil—Appeal, 1; Prac- 
tice, Civil,—New Trials, 2; Practice, Civil,—Pleadings, 5 ; Sheriff’s Sales, 4. 

JURISDICTION ; See Administration, 1; Attachment, 1; Practice, Civil, 1; 
Practice, Criminal, 9; Receiver, 1. 

JURY; See Practice, civil—Trials, 2,4; Practice, Criminal, 5, 6. 

JUSTICES’ COURTS. 

1. Justices’ Courts—Appeal bond—Default, motion to set aside—-When a 
judgment by default before a Justice of the Peace is appealed from, but no mo- 
tion is made to set aside the default, the appeal bond given in such case is 
void.—Garnet v. Rodgers, e/ al., 145. 

2. Justices’ Courts—Appeal bonds—Default—Motion to set aside.—Bonds given 
for appeals before Justices of the Peace, where judgment was given by default 
but no motion was made to set aside the default, are coram non judice and 
void. [Garnet v. Rodgers, p. 145 affirmed.] Kinear v. Shands, e¢ al., 326. 

3. Justices’ Courls—Appeal—Time, computation of—Sunday.—In computing 
the time limited for perfecting appeals from justices’ courts, Sundays are to be 
included as other days. The principle of dies non does not apply in such 
cases.—Patchin v. Bonsack, 431. 

See Landlord and Tenant, 3, 5, 6; Practice, Civil—Trials, 18. 

JUSTICE OF THE PEACE; See Practice, Criminal, 9. 


L. 


LAND COMMISSIONER ; See St. Louis, City of, 6, 7. 

LAND AND LAND TITLES. 

1. Land and land titles—Conveyances—Husband and wife—Joint tenancy — 
A conveyance of real estate in fee to husband and wife creates a tenancy by 
the entirety with the right of survivorship.—Garner v. Jones, 68. 

2. Land and land titles— Vendor's lim—Taking other security—Fraud.—When 
a purchaser by fraud induces the vendor to take worthless security for the un- 
paid purchase money for land, the vendor does not thereby waive his lien on 
the land.—Skinner v. Purnell, 96. 

8. Lands and land titles—Trespassers—Title by occupancy—Color of ltitle-—A 
mere trespasser can acquire title only to that portion of a tract which he oe- 
cupies; to maintain an action against parties trespassing on another part of 
the tract, he must have actual possession of a part of the tract with color of 
title to the whole.—Rannels v. Rannels, e¢ ad., 108. 

4. Lands and land titles—Limitations, statute of —Occupancy—Color of title— 

Writings and acts in pais,—Whatever title would authorize a party in posses- 
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LAND AND LAND TITLES. Continued. 
sion of a part of a tract to maintain an action against a wrong-doer on the bal- 
ance of the land, would be a sufficient color of title under the Statute of Lim. 
itations against the real owner; and this color of title may be created by au 
instrument of writing or by an act in pais without writing.—ZJd. 

5. Land and land titles—Color of title—Acts in pais—Where aman made a 
verbal gilt of a defined tract of land to his sister, had it surveyed for her, and 
put her into the possession under this survey and the descriptionin his own 
deed, Held, she was in possession of the whole tract under color of title.—Jd, 

6. Presumptions of law—Real estate, ownership of—Possession.—The general 
presumption is, nothing appearing to the contrary, that the party who has the 
exclusive legal title to real estate, has also the possession.—Clark, e¢ al. v, 
The Covenant Mutual Life Ins. Co., 272. 

7. Equity —Cloud on title—Possession, lack of.—A party not in possession can. 
not go into equity to have a cloud removed from his title as against one in pos- 
session holding under a deed.—IJd. 

8. Equity—Cloud on title—Record—Defect apparent.—When the opposite party 
can only claim title through the record, and a defect appears upon the face of 
such record, there is no cloud on the title such as will call for the exercise of 
the equitable powers of the court.—Zd. 

%. Equity—Cloud on titlkh—Record—Extrinsie evidence.—Where the opposite 
party can claim title only through the record, and there is no defect apparent 
on the record, butsuch defect must be proved by extrinsic evidence, particular- 
ly if that evidence depends upon oral testimony to establish it, there is a cloud 
on the title —Zd. 

10. Evidence—Deed—Title—Grantor’s interest.—In showing title under a deed, 
or a cloud on a title through a deed, it is necessary to show that the grantor 
had some sort of title, either real or apparent.—Zd. 

11. Practice, civil, pleadings—Equity, bill in—Multifariousness.—A bill in equity 
is multifarious, when distinct and independent matters are improperly join- 
ed; as several matters perfectly distinct and unconnected united in one bill 
against one defendant, or the demand of several matters of a distinct and in- 
dependent nature against several defendants in the same bill.—ZJd. 

12. Land and land titles—Acts of Congress of June 13th, 1812, and May 26th 

1824, granting commons to the villages of St. Louis and Carondelet-- Reservas 
tion of commons—Decision in case of Curondelet vs. St. Louis, (1 Black., 179.) 
Under the acts of Congress of June 13th, 1812, and May 26th, 1824, the city of 
Carondelet claimed certain lands as commons, and it became the duty of the 
President of the United States to reserve said lands from entry or sale; and 
said lands were thus reserved from entry or sale from the passage of said act 
of June 13th, 1812, till the decision of the United States Supreme Court in the 
case of Carondelet vs. St. Louis, decided at December Term 1861, of that 
court. Proper entries of such reservation were made at the local land office 
of St. Louis which gave due notice toall persons, thereof. It is thus establish- 
ed that said lands were reserved from entry or sale down to the said December 
Term 1861, of the United States Supreme Court.—Shepley, ef a/., v. Cowan, 
et al., 559. 

13. Land and land titles—Act of Congress of September 4th, 1841-—Act of the 
General Assembly of Missouri accepting grant—Selection of land under said 
acts—Reservation-—Under section 8 of an act of Congress approved Septem- 
ber 4th, 1841, entitled “an act to appropriate the proceeds of the sales of the 
public lands, and to grant pre-emption rights,” it was provided that there 
should be granted to certain States, Missouri among the number, five hundred 
thousand acres of land for purposes of internal improvements, and provided 
that the selection of such land should be made from any public land, except 
such as was or might be reserved from sale by any law of Congress or pro- 
clamation of the President of the United States. The General Assembly of Mis- 
souri passed certain acts accepting the five hundred thousand acres of land and 

providing for its selection. In 1849 the Governcr of Missouri selected for 
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LAND AND LAND TITLES Continued. 
plaintiff a part of the land which under the act of Congress of June 13th, 1812 
had been reserved from entry or sale, and which was so reserved until Decem- 
ber, 1861. Held, that said land being so reserved from entry or sale at the date 
of such selection was not of the character intended to be granted in the 8th 
section of the act of Congress of September 4th, 1841, and was not embraced in 
that section, and therefore such selection was null and void and no title could 
pass thereby to the State of Missouri, and the State could therefore pass none 
to the plaintiffi—Jd. . 

14. Land and land titles—Statute, construction of —Granting words.—A statute 
which provides that “there shall be granted,” etc., does not have the effect of 
making a grant. No title passes by the force of the act itself, the words im- 
ply that some other act is to be passed, before the Government parts with the 
fee to lands which it is provided shall be granted. —ZJd. 


15. Land and land titles—Lists certified by the Commissioner of the General 
Land Office—Land reserved—Act of Congress of Aug. 3rd, 1854.—The act of 
Congress of Aug. 3rd, 1854, provided that ‘in all cases where lands have been 
or shall be hereafter granted by any law of Congress to any one of the several 
States or Territories, and when said law does not convey the fee simple title of 
such lands or require patents to be issued therefor, the lists of such lands which 
have been certified by the Commissioner of the General Land Office under the 
seal of said office, shall be regarded as conveying the fee simple of all the 
lands embraced in said lists that are of the character contemplated by such 
acts of Congress, and intended to be granted thereby ; but where lands embrac- 
ed in such lists are not of the character embraced by such acts of Congress 
and are not intended to be granted thereby, said lists, so far as these lands are 
concerned, shall be null and void,” etc. Under these provisions of said act, the 
Commissioner of the General Land Office issued under the seal of his office 
a certificate that the State had selected under the 8th section of the act of Con- 
gress of September 4th, 1841, certain land, which was reserved from entry or 
sale under the act of June 13th, 1812, and was reserved from entry or sale at 
the time the certificate was dated, and which had been selected by the State of 
Missouri under the law of September 4th, 1841, which excluded from such selec. 
tion land which had been reserved from entry or sale. Held, that such certifi- 
cate of the commissioner was null and void and conveyed no title.—Jd, 

16. Limitation, statute of—Not only bars but transfers titles—Does not run 
against the Government.—The statute of limitations is a statute of repose. It 
not only bars, but may transfer a title. The statute does not run against the 
Government.—Jd. 

See Conveyances ; Execution, 1, 2; Forcible entry and detainer, 1 ; Sheriffs’ 
sales, 3, 4. 

LANDLORD AND TENANT. 

1. Leases—Assignment—Rent.—One, who receives an absolute assignment of a 
lease, is liable to the lessor for rent.—Willi v. Dryden, 319. 

2. Landlord and tenant—Monthly tenancy—Notice of termination.—In order to 
terminate a tenancy from month to month, the required notice must be given 
at or before the termination of the current month.—Gunn ef al, v. Sinclair, 
827. 

8. Constable--Sales--Leaseholds having less than three years to run.—-A leasehold 
having less than three years to run, can be sold under an execution from a Jus- 
tice of the Peace. Jd. 

. Hushand and Wife--Leasehold, ownership 0f—Sale in invitum.—A leasehold, 

of which the wife is merely the legal owner, belongs by marital right to the 

husband, and can be sold in invitum proceedings against him. Jd, 

Landlord and tenant—Leasehold—Purchase by tenant.—When a tenant pur- 

chases the leasehold of his landlord at an execution sale against his landlord, 

he thereby extinguishes the tenancy. [W. 8., 880, 3 15.] Jd. 


6. Forcible entry and detainer, statute of—Appeal bond—Judgment against sure- 
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LANDLORD-AND TENANT Continued. 
ties. —The statute concerning forcible entry and detainer, does not contemplate 
a judgment on the appeal bond against the principal and sureties, as in ordj. 
nary appeals from justices of the peace. If the bond be not complied with, it 
may be sued on, but a summary judgment in the same suit has not been pro- 
vided for. Id. 

See Forcible Entry and Detainer. 

LEASE. 

1. Constable—Sales—Leaseholds having less than three years to run.—A leasehold 
having less than three years to run, can be sold under an execution from a Jus. 
tice of the Peace.—Gunn v. Sinclair, 327. 

2. Husband and Wife—Leasehold, ownership of—Sale in invitum.—aA leaschold- 
of which the wife is merely the legal owner, belongs by marital right to the 
husband, and can be sold in invitum proceedings against him.—Zd. 

8. Landlord and tenant—Leasehold—Purchase by tenant—When a tenant pur 
chases the leasehold of his landlord at an execution sale against his landlord,- 
he thereby extinguishes the tenancy. [W. 8S. 880, 2 15.]—Zd. 

See Landlord and Tenant. 

LEGISLATURE. 

1, Laws—-Legislature—-Power to alter or repeal—-Municipal Corporations.— 
Legislatures can alter or repeal at will all acts affecting or giving power to 
municipal corporations, unless the language of the act is too clear to admit of 
a doubt that they parted with that power.—St. Louis v. Shields, 351. 

See Statute, construction of, 1, 2, 3. 

LEVY; See Executions. 

LICENSE; See Revenue, 4, 5, 6, 7; Statute, construction of, 4. 

LIENS, MECHANICS’ ; See Mechanics’ Liens. 

LIENS, VENDORS’ ; See Vendors’ Liens. 

LIMITATIONS. 

1. Statule of Limitations—Bills and notes—Suits thereon by a stranger.—When 
the statute of limitations is appealed to as a defense against a note, evidence 
that a suit was instituted thereon within the ten years by a stranger to the note, 
is inadmissible.—Tiffin v. Leabo, 49. 

2.—Limuations, statute of —Sherif—False return—When the statute begins to 
vun.— Where a sheriff falsely returns that he has served the defendant toa 
suit, he thereby commits a fraud against such defendant, and the Statute of 
Limitations does not begin to run from the time of such return. (2 W. S., p. 
920, 2 24.)—Foley v. Jones, 64. 

8. Lands and land titles—Limitations—Statute of —Occupaney—Color of title 
Writings and acts in pais.—Whatever title would authorize a party in posses- 
sion of a part of a tract to maintain an action against a wrong-doer on the bal- 
ance of the land, would be a sufficient color of title under the Statute of Lim- 
itations against the real owner ; and this color of title may be created by an 
instrument of writing or,by an act in pais without writing —Rannels v. Ran- 
nels, 108. 

4. Limitations, statute of —Note—Partial Payment—Indorsement.—An indorse- 
ment of partial payment, made on a note by the holder without the privity of 
the maker, is not of itself sufficient evidence of a payment to repel a defense 
created by the Statute of Limitations ; but such indorsement made by the con- 
sent of the maker is suflicient.—Phillips v. Mahan, 197, 

5. Limitations, statule of—Trusts, express—Denial of trust.—In express tech- 
nical trusts, the statute of limitations does not begin to run, until the trust is 
denied by some open act of the trustee.—Smith v. Ricords, 581. 

6. Limitations, statute of —Trusts, implied—Right of action.—In implied trusts, 
the statute of limitations begins to run as soon as the party has a right to 

mmence a suit to declare and enforce the trust, Jd, 

See Land and Land Titles, 16 ; Practice, civil—Pleading, 17. 
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LOST WRITING ; See Evidence, 1. 


ME 


MANDAMUS ; See Practice, civil—Pleading. 

MASTER AND SERVANT ; See Damages, 2, 3. 

MECHANICS’ LIENS. 

1. Mechanics’ Liens—Judgment—Removal of buildings—Action for preven- 
tion—St. Louis County.—If the owner of property in the County of St. Louis 
prevents the purchaser of a building thereon, under a judgment on a mechan- 
ic’s lien, from removing the building, his proper remedy is an action of dama- 
ges against the owner of the property.—Seibel v. Siemon, 363. 

2. Mechanics’ lien—To what attaches.—A mechanic’s lien only attaches to such 
property and fixtures as form part of the realty. (W.S., 907-8, 33 1--4)— 
Hacussler v. Mo. Glass Co., 452. 

MONEY PAID. 

1. Duress—Payment of money— When recoverable.—Payment of money upon an 
illegal and unjust demand, when the party is advised of all the facts, can only 
be considered involuntary, when it is made to procure the release of the per- 
son or property of the party from detention, or where the other party 1s armed 
with apparent authority to seize upon either, and the payment is made to 
prevent it.—Wolfe, e¢ al. v. Marshal, e¢ al., 167. 


MORTGAGES AND DEEDS OF TRUST. 


1. Trusts and Trustees—Deed of Trust, sale under—Injunction—Damages, re 
lease of —Cestui que trust.—In a suit for damages on an injunction bond, giv- 
en to prevent the sale of land under a deed of trust, the cestui que trust is the 
only person damaged by the injunction, and he alone can execute a release for 
the damages.—O’ Reilly v. Miller, 210. 

. Mortgages and Deeds of Trust—Sales—Advertisement—St. Louis Legal Re- 
cord—Publication in, imparted notice.—The St. Louis County Legal Record 
and Advertiser was a newspaper, for the purpose of publishing judicial notices, 
and an advertisement in that paper of a sale under a Deed of Trust, imparted 
notice, and satisfied the requirement of thedeed. (Kellogg v. Carrico, 47 Mo. 
157, affirmed.)—Benkendorf v. Vincenz, et al., 441. 


Mortgages and Deeds of Trust—Sale under Deed of Trust—Sale of property 

in a lump, not ver se sufficient to invalidate sale.-—The mere fact that property 
conveyed by Deed of Trust is sold under the deed, in gross, is not per se suf- 
ficient to invalidate the sale. There must be some attendant fraud or unfair 
dealing or abuse of the confidence reposed in the trustee, in order to obtain 
the aid of a court of equity to divest a title acquired under such a sale.—Zd. 
4. Trustee's sale—Personal property—How attacked.—The sale of a trustee un- 
der a deed of trust of personal property, can only be attacked by a suit in equi- 
ty to set it aside by the grantor in the deed of trust, or one claiming under- 
him.—Haeussler v. Missouri Glass Company, 452. 
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NEGLIGENCE; See Carriers, 2, 8; Damages; Practice, civil—Trials, 7. 

NOTARY PUBLIC. 

1, Notary Public—Certificate—Alteration—Seal.—The seal of a Notary Public 
attesting his certificate, need not be impressed upon wax; it is sufficient if it 
be impressed upon the paper.—Meyers v. Russell, 26. 

See Practice, criminal, 14, 
NUISANCES ; See Constitution pf Missouri, 2. 
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OFFICERS. 

1, Statute, construction of —Quo Warranto—Attorney General, information by 
—Act of Feb. 21, 1873.—The act of Fe. 21, 1873, prohibiting the drawing or 
paying of a warrant, for the salary attached to a State office, when said office ig 
contested or disputed by two or more persons claiming title thereto, or by in- 
formation in the nature of guo warranto, does not apply to an information 
filed by the attorney general ex-officio.—State, ex rel., v. Clark, 508. 

2. Officers, State—Commission—Salary—Liability—Ouster.—He, who has the 
commission, is entitled to the emoluments of the office, until the State by 
proper proceedings revokes his authority; and the party properly entitled to 
the office has no recourse against the State for payments so made, but his re- 
course is against the person who so received the emoluments.—ZJd. 

See Bonds, Official ; Clerk, Circuit ; Constable ; Contracts, 13 ; Courts, Coun- 
ty ; Justices of the Peace ; Notary Public; Revenue, 2, 3 ; St. Louis, city of, 1; 
Schools and School Lands, 3. 
OPINIONS; See Evidence, 4. 
ORDINANCES, CITY ; See Statute, construction of, 6, 7, 8, 9. 


P 


PARTITION ; See Dower, 1. 
PARTNERSHIP. 


1. Estoppel—Creditors—Partnership—Debt of one partner—Deeds of composi- 
tion.—-A co-partnership conveyed all their assets to trustees for the benefit of 
their creditors, in pursuance of a resolution adopted at a meeting of the credi- 
tors. At that meeting a creditor of one of the partners was present, and by 
consent of all, his debt was admitted as a partnership debt. He/d, that the 
creditors were afterwards estopped to deny that that debt was a partnership 
debt.—Diermeyer v. Hackman, 282. 

2. Partnership— Notes—Dissolution—Power of one partner to bind the others.— 
One partner after dissolution of the firm, with notice thereof to the creditor, 
cannot bind the other partners by making a note in the name of the firm, even 
in renewal of a note of the firm.—Moore, ef al., v. Lackman, 323. 

3. Partners—-Articles of agreement—Interpretation of.—In the articles of co- 
partnership it was agreed, that in the case of the death of one partner, the 
other should have the right to recever the fourth part of a certain chattel and 
against that he shall pay to the deceased the snm of one thousand dollars, after 
‘the deceased shall have paid all his debts which he owes to the partnership up 
to the date. Held, that this clause gave the surviving partner an option of pur- 
chase, and did not import an absolute covenant or engagement.—Scharring- 
hausen, Adm. vy. Luebsen,-337. 

4. Sales—Personal property—Patnership—Change of possession.—A. being in 
partnership with B. & C., sold his interest in the firm to B. & C. but remained 
with the new firm as their employee ; Held, that no further change of posses 
sion was necessary to render the sale valid as to the creditors of A.—Criley,- 
et al. v. Vasel, 445. 

5. Practice, civil—Slander—Partners—Joint judgment—Individual suit—Bar. 
—A joint judgment, procured by partners in business in a slander suit, is no 
bar to a several suit by one of the partners on the same cause of action.— 
Duffy v. Gray, 528. 

6. Bills and Notes—Partnership—Death of partner—Renewals—Liability of es- 
ate of deceased.—A. died, leaving the firm of which he was a member indebt- 

ed to B. which debt was witnessed by notes. These notes were afterwards 

given up, and other notes in renewal thereof taken, but the creditor stipulated, 
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PARTNERSHIP Continued. 
that such action should not discharge the estate of A. Held, that A.’s estate 
was still liable either as on a balance of-the original debt, or of the surrendered 
notes.—Boatmen’s Savings Institution v. Mead, Admr. 543, 

8. Bills and notes—Renewal by surviving partner—Protest.—A., B. and C., while 
partners indorsed certain promissory notes, A. died before the notes matured. 
At the maturity of the notes, part of the amount was paid by the maker, and 
renewal notes were given for the remainder, which were indorsed by B. and 
C., with the former firm name, and the original notes were surrendered up to 
the makersand destroyed. The original notes were not protested, nor were 
any steps taken to hold A.’s estate upon them. Held, that A.’s estate would 
not be held liable for the amount unpaid on the original notes, nor on the re- 
newal notes ; and it makes no difference tHat the holder of the notes had an 
understanding with B. and C., that the renewal notes were not taken in satis- 
faction of the original debt.—Central Savings Bank v. Mead, Admr. 546, 

See Bills and Notes, 4. 

PAYMENT; See Accord and Satisfaction, 1. 

POSSESSION ; See Land and Land Titles, 1, 2; Partnership, 4. 

PRACTICE, CIVIL. 

1. Practice, civil—Defendant, appearance of to have case put at foot of docket, 
etc.—The appearance of a party for the purpose of having his case put at the 
foot of the docket gives the court such jurisdiction as to authorize the rendition 
of a personal judgment against him.—Orear v. Clough, 55. 

2. Practice, civil—Orders, nunc pro tunc—Subsequent terms—Record.—Where a 
Court fails to make an order, it cannot be made at a subsequent term nunc pro 
tune ; but where the clerk fails to enter judgment, or enters up the wrong judg- 
ment, the Court may at any time order the proper entries to be made, but the 
record should show the facts which authorize the entries.—Priest, Adm’r., of 
Smarr v. McMaster, 60. 

$. Practice, civil—Circuit Court—Costs, security for—Time allowed.—When by 
order of court a party is allowed acertain number of days wherein to file se- 
curity for costs, such order refers to calendar days, and not days of the term of 
the court. Swainson, e¢ a7. v. Bishop, 227. 

PRACTICE, CIVIL,—ACTIONS. 

1. Duress—Payment of money— When recoverable.—Payment of money upon an 
illegal and unjust demand, when the party is advised of all the facts, can only 
be considered involuntary, when it is made to procure the release of the per- 
son or property of the party from detention, or where the other party is arm- 
ed with apparent authority to seize upon either, and the payment is made to 
prevent it. Wolfe, ef al. v. Marshal, ef al., 167. 

See Corporations, 4, 5 ; Mechanics’ Liens, 1 ; Partnership, 5. 

PRACTICE, CIVIL—APPEAL. 

1. Judgment not final—Appeal dismissed.—An appeal brought up without final 
judgment will be dismissed.—State v. Martindale, 31. 

See Justices’ courts, 1, 2, 3; Practice, civil—Trials, 18; Practice, Supreme 
Court. 

PRACTICE, CIVIL—NEW TRIALS. 

1. New trial—Objections, not appearing—Result.—Objections not raised on mo- 
tion for new trial will not be considered by the Supreme Court.—Brady v. Con- 
nelly, 19. 

2. Practice, civil—New trial, motion for—Verdict—Arrest of judgment, motion 
in.—An objection to a general verdict on a petition containing two counts, 
that it does not specify the amount found due on each count, will not be cone 
sidered by this court, if it was not alleged in the motion for a new trial or in 
arrest.—Chapman v. White, 179. 

8. Practice, civil—New trial, motion for—Objections presented—Consideration 

by Supreme Court.—Objections to the action of the court below, must be pre- 
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PRACTICE CIVIL—NEW TRIALS Continued. 


sented to that court on a motion for a new trial, or they will not be considered 
by the Supreme Court. Burns v. Whelan, 520. 

4. Practice, civil—New trials—Motions.—The motion for a new trial must be 
made within four days after the trial, if the term shall so long continue, and if 
not, then before the end of the terim.—Moran v, January, 523, 

See Practice, civil—Trials, 12. 

PRACTICE, CIVIL—PARTIES. 

1. Practice, civil—Petition— Amendment, when relates back — Limitations.— 
When an amendment to a petition in a suit for damages, (W. S., 519, 3 2.) 
sets up no new matter or claim, but is merely a variation of the allegations 
affecting a demand already in issue—as where by the original petition a party 
was assigned to the wrong side of the case, and the mistake was corrected—- 
it relates to the commencement of the suit, and the running of the statute of 
limitations is arrested at that point. (Buel v. St. Louis Transfer Company, 45 
Mo., 562, affirmed.)—Crockett, e¢ al. v. St. Louis Transfer Co., 457. 

2. Damages—Suit for, under statute—Father and mother as plaintiff, divorce 
of.—In a suit for damages under the statute, (W. S., 52, 2 2,) the father and 
mother of the deceased child may join as plaintiffs although divorced prior to 
the accrument of the cause of action. —(Buel v. St. Louis Transfer Co., 45 Mo, 
562, affirmed.)—/d. 

8. Practice, civil— Parties—Husband to be joined with wife when the mariage 
has taken place after the commencement of the suit—amendment, when made.— 
When a suit has been begun by a woman who afterwards marries, the petition 
may be amended so as to make her husband a joint plaintiff; and such amend- 
ment under the statute, (W. S., 1034,) may be made at any time before final 
judgment.—ZJd. 

See Contracts, 9 ; Dower, 1. 


PRACTICE, CIVIL—PLEADING. 

1. Practice, civil—Note—Suit on—Allegation that plaintiff is « corporation, when 
necessary.—In a suit by a corporation on a promissory note given to it in its 
corporate capacity by defendant, it is not ground of demurrer that plaintiff 
failed to allege that it was, at the date of the note, a corporation, ete. De- 
fendant having entered into the contract with the company in its corporate 
name, thereby admitted it to be duly constituted a body politic and corporate. 
—Farmers & Mechanics’ Insurance Co. to use, etc. v. Needles, 17. 

2. Practice, civil—Counts—Verdict, ete.—The rule that where a petition contains 
more than one count, there should be a separate verdict on each count, only 
applies where the counts are for separate and distinct causes of action.—Brady 
v. Connelly, 19. 

3. Practice Civil, pleadings—Allegations—Damages—Remoteness.— Where in & 
petition for conversion of a carpet bag containing plaintiff's clothes, plaintiff 
as one cause of action, alleged that in consequence of such conversion, he, a 
laboring man, was compelled to work in unsuitable clothes, which were dam- 
aged thereby. Held, that such an allegation could only be made and proved 
as special damages under the court for conversion, and such damages were too 
remote.—Saunders v. Brosius, 50, 

4. Practice,civil, Pleading—Mandamus, alternative writ of—Petition—Statement, 
of case.—In a petition for, and in the alternative writ of mandamus, the relator 
should so set forth the facts upon which he relies for the relief sought, that 
the defendant may be able to take issue on them.—State ez rel. v. Everett, 
et al., 89. 

5. Practice, civil— Pleading —Answer—Demurrer—Judgment by default.—It is 
irregularto enter judgment by default after answer and demurrer to the answer. 
Louthan v, Caldwell, 121. 

6, Practice civil—Pleadings—Equity—Fraud—Account—Multiplicity of suits, 

d&c.—Jurisdiction.—Where“A. filed a bill in equity, alleging that he had de- 

mised premises to B, with the agreement that near the end of the lease, A. 
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PRACTICE,—CIVIL—PLEADINGS—Continued. 


and B., were each to appoint an assessor, and they a third, who should unani- 
mously assess the value of the improvements and the yearly rental, and that A, 
should then have the privilege of buying the improvements or should grant a 
renewal of the lease at the rental so fixed, and with the old covenants, and that 
B. had always appointed partial assessors so that no unanimous decision couki 
be obtained, and had occupied the premises for a number of years since the 
expiration of the original lease without paying any rent; Held, that the bill 
was proper, and equity would entertain the suit on account of fraud, account, 
and the prevention of a multiplicity of suits —Biddle v. Ramsey, 153. 

7. Practice civil Defenses, withdrawal of—A party to a suit may at any time 
withdraw any defense set up by him.—Boatmens’ Savings Institution v. 
Forbes, e¢ al., 201. 


8. Practice, civil, Pleadings—Notes—Sureties—Allegations.—When a party sets 
up as a defense against a note that he signed it as surety, he must state the- 
name of the principal. Jd, 

%. Practice civi’, Plealings—Suretics—Notes, extension of —Payments—Pre- 
sumptions.---W here in the plaintiff's petition on a note it is alleged that pay- 
ments were made after maturity, and the defendant claiming to be a surety al- 
leges that the note was extended without his consent, but does not deny 
the payments, such failure to deny the payments is a presumption that they 
were made with his knowledge and consent, and will amount to a ratification 
of the agreement to extend the time of payment.—ZJd. 


10. Practice, civil, Pleading—Answer—Traverse of allegations of petition.— 
When the new matter set up in the answer amounts to a complete defense to 
the suit, it is not necessary to traverse any of the allegations of the petition. 
—Kortzendorfer v. City of St. Louis, 204. 

11. Practice, civil, pleadings—EHguity, bill in—Multifariousness.—A Dill in 
equity is multifarious, when distinct and independent matters are improperly 
joined; as several matters perfectly distinct and unconnected, united in one 
bill against one defendant; or the demand of several matters of a distinct and 
independent nature against several defendants m the same _ bill.—Clark v. 
Covenant Mut. Life Ins. Co., 272. 

12. Practice, civil, pleadings—Contracts—Counter-claims.—If the suit is found- 
ed on a cause of action connected in any way witha contract, a counter-claim 
arising out of any other contracts between the same parties, though sounding 
in damages, may be set up.—Empire Transportation Co. v. Boggiano, et al. 
204. 

13. Practice,civil—Pleadings— Verdict—Replicalion, nunc pro tunc.—If, where 
a replication was required, it was not filed, yet a court should not for that 
cause set aside a verdict, but should allow a replication of general denial to be 
filed nunc pro tunc to aid the verdict.—Foley, et al. v. Alkire, et al. 317. 

14. Practice,civil—Pleading— A verments— Common !aw--Code— Notes— Demand 
and Protest—An averment of due demand and protest of a note was sustain- 
ed at common law by proof of facts showing an excuse according to the law 
merchant, or dispensing with actual demand and showing due diligence, but 
itis not so by our Code. The facts proved must correspond with the aver- 
ments.—Pier et al. v. Heinrichoffen, et al., 333. 

15. Practice, civil—Pleadings — Code — Allegations —Facts constitutive —— 
Every fact which the plaintiff must prove to maintain his suit, is constifutive 
in the sense of the Code and must be alleged. Jd. 

16. Practice, civil—Pleadings— Contracts—Common counts.—Where work is 
done or services rendered under a special contract, and nothiug remains to be 
done, except for the defendant to pay the money agreed on, the plaintiff can 
sue on the common counts in assumpsit.—Steut v. St. Louis Tribune Co., 342, 

17. Practice, civil—Petition—Amendments, when relate back—Limitations.— 
When an amendme nt to a petition in a suit for damages, (W.S., 519, 3 2,) 
sets up no new matter or claim, but is merely a variation of the allega- 
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PRACTICE, CIVIL—PLEADING., Contiuued. 


tions affecting a demand already in issue—as where by the original petition a 
party was assigned to the wrong side of the case, and the mistake was correct. 
ed—it relates to the commencement of the suit, and the running of the stat- 
ute of limitations is arrested at that point. (Buel v. St. Louis Transfer Com- 
pany, 45 Mo., 562, affirmed. }—Crockett, et al. v. St. Louis Transfer Co., 457, 


18. Practice, civil—Pleadings—Statement of cause of action.—The petition al. 
leged that the defendant, a railroad company, negligently and carelessly ran 
over and killed some of the caitle of the plaintiff, and that the same was done at 
a part of the road that was not inclosed by a lawful fence, and that was nota 
public road crossing. Held, that the petition set out a good cause of action,— 
Aubuchon v. St. Louis & Iron Mountain Railroad Co., 522. 

19. Practice civil—Trials—-Pleading--Confession and avoidance—Burden of proof. 
—The burden of proof is on a defendant who in his answer confesses and avoids 
the allegations of the petition.—St. Louis Tow Company v. The Orphans Bene- 
fit Ins. Co., 529. 

See Arbitration and Award, 1,3; Equity, 1; Garnishment, 1; Practice, 
Civil— Trials, 8, 14. 

PRACTICE, CIVIL—TRIALS, 

1- Practice, civil,—Counts— Verdict, ete-—The rule that where a petition containg 
more than one count, there should be a separate verdict on each count, only 
applies where the counts are for separate and distinct causes of action.—Brady 
v. Connelly, e¢ al., 19. 

2. Jury—Notes of evidence given to, ete.—It would undoubtedly be improper to 
permit a jury to take the attorney’s notes of evidence without the consent of 
the parties or their attorneys. But where such consent is given, the circum. 
stances cannot be afterward urged as an objection to the verdict.—Baker y, 
Rice, 23, 

8. Practice, civil—Instructions, scope of.—Instructions should be given with ref- 
erence to the whole case, and not with reference only to a few of the facts in- 
volved.—Raysdon v. Trumbo, 35. 

4. Practice, civil—Trial—Jury, waiver of —Where defendant objected to going 
into the case, and took no further action in the case except to watch its pro- 
gress and the clerk’s entry was, “neither party requiring a jury the case is sub- 
mitted to the court.” Held that this was a sufficient waiver of trial by jury.— 
Town v. Moore, 118. 

5. Practice, civil—Parties—Appearance of —Trial.—A party must either appearat 
a trial and abide the consequences or not appear. He cannot occupy an ambigu- 
ous position, partly appearing and partly not appearing.—Jd. 

6. Practice civil—Trial—Instructions—Answer—Mechanic’s lien.—Instructions 
in a trial in a mechanic’s lien suit, alleging that the work was done under two 
contracts. and that the first is barred, although the answer had admitted that 
all the work was done under one contract, are inadmissible—Westhus v. 
Springmeyer, et al., 220, 

%. Practice civil-—Trials—Instructions— Negligence.—When the facts are so clear 
and decided, that the inference of negligence is irresistible, it is the duty of 
the judge to decide; but when the facts, or the inference to be drawn from 
them, are in any degree doubtful, the whole matter shonld be submitted to tho 
jury under proper instructions.—Barton v. St. Louis & I. M. R. R. Co., 253. 

8. Practice, civil—Trials—Pleadings—Evidence—Instructions.—If the evidence 
shows a different state of facts from those contained in the pleadings, and a 
party to the suit desires instructions in accordance with those facts, he must 
first amend his pleadings by leave of court.—Budd, e¢ a/. v. Hoffheimer, 297. 

9. Practice, civil—Trials—Instructions, not covering all the issues.—An instruc- 
tion, calling for a verdict yet not covering all the issues in the case, is objec- 
tionable, unless cured by other instructions.—ZJd, 


10. Practice, civil—Trials—Instructions—Amount of verdict—When a party 
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PRACTICE, CIVIL---TRIALS. Continued. 
gues under a contract for the amount of compensation fixed by the contract, 
are instruction that the verdict be for that amount, if the jury find for the 
plaintiff, is correct.—Zd. 

11. Practice, civii— Trial—Evidence—Link in the chain of testimony.—Evidence 
that may form a link in the chain of testimony should be admitted, though not 
sufficient in itself to establish the defense, and although no disclosure is thade 
at the time of an intention to prove the additional facts to establish the de- 
fense.—Id. 

12. Practice, civil—Trials—Evidence, conflicting—Admissible testimony rejected 
—New trials.—When in a case where the evidence is conflicting, the court ex- 
cludes admissible testimony, but afterwards upon re-assembling after a recess, 
decides to admit it, but the witness does not appear, and it does not appear 
that the party had any opportunity to supply this testimony, the motion fora 
new trial should be granted.—/d. 

13. Practice civil—Trials—Instructions—Misleading.—Instructions, which are 
likely to confuse and mislead the minds of the jury, should not be given.— 
Clarke v. Kitchen, 316. 

14. Practice, civil—Triais—Verdict—Pleadings.—A verdict against the admis- 
sions of the pleadings cannot be suffered to stand.—Foley, e¢ al. v. Alkire, e¢ 
et., 317. 

15. Practice, civil—pleadings— Verdict—Replication, nune pro tunc.—If where 

replication was required, it was not filed, yet a court should not for that 
cause set aside a verdict, but should allow a replication of general denial to be 
filed mune pro tunc to aid the verdict.—ZJd. 

16. Practice, civil—Trials—Evidence— Testimony, anticipative—Offer to prove— 
When evidence is offered, which is inadmissible except by the proof of other 
facts, and there is no offer, or intimation given of an intention to prove such 
other facts, it is not error to reject the evidence.—Pier v. Heinrichoffen, 333. 

17. Practice, civil—Trials—Evidence—Quantum meruit-—Contract produced— 
Liability of defendant.—If a plaintiff sues on a quantum meruit, and yet the 
contract is produced on a trial, if any fact necessary to establish defendant’s 
liability under the contract is not proved, the plaintiff cannot recover.—Stout 
v. St. Louis Tribune Co., 342. 

18. Practice, civil—Trials—Evidence — Contracts —Justices courts — Circuit 
Court—Allegata—Probata—In trials in the Circuit Court on appeals from Jus- 
tices Courts in actions of assumpsit, the evidence must prove the allegations neces 
sarily made if the action had been first brought in the Circuit Court, where- 
pleadings are required.—Jd. 

19. Practice, civil—Trials—Instructions must not assume facts not in evidence— 
Instructions which assume the existence of facts which are not in evidence are 
improper.—Washington Mutual Fire Ins. Co. v. St. Mary’s Seminary, 480. 

20. Practice, civil—Trials—Evidence, introduction of.—The introduction of evi- 
dence in chief, by the plaintiff after the close of defendant’s evidence, is a mat- 
ter largely in the discretion of the trial court, but it might be error if it work- 
ed injustice.—Burns v. Whelan, 520. 

21. Practice civil—Trials—Instructions—Facts in evidence—Instructions should 
always be framed with reference to the facts in evidence.—Porter v. Harrison, 
524, 

22. Practice, civil—Trials—Instructions taken together— Whole case—.It is suffi- 
cient if the instructions taken together present the whole case in a way that is 
not calculated to mislead,—ZId. 

23. Practice, civil—Trials—Pleadings—Confession and Avoidance—Burden of 
proof—The burden of proof ison a defendant who in his answer confesses and 
avoids theallegations of the petition —St, Louis Tow Co. v. The Orphans 
Benefit Ins. Co., 529. 

See Practice, civil—New Trials. 
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PRACTICE, CRIMINAL. 

1. Criminal law—Cause, dismissal of—Fees—Agreement—Mandamus.—In pro. 
secutions for misdemeanors, where the proceedings were dismissed, an agree. 
ment by defendant with the Circuit Attorney to pay all costs including that 
officer’s fee, would be contrary to public policy, and in case of the insolvency 
of defendant mandamus will not lie against the county judges to compel the 
payment of the fee.—State ez rel. Woods v. Warramore, 27. 

2. Practice, criminal—Evidence—Negative averments—W iiere the subject matter 
of negative averment lies peculiarly within the knowledge of the other party, 
it is taken as true, unless disproved by that party.—State v. Lipscomb, 32," 


1. Practice, civil—Trials—EHvidence—Order of, discretionery with court.—The 
order and manner of introducing testimony is always a matter resting largely 
in the discretion of the court.—State v. Linney, 40. 


4. Criminal law—Homicide—Self defense no justification, when.—A party who 
seeks and brings on a difficulty, cannot avail himself of the doctrine of self. 
defense, in order to shield himself from the consequences of killing his adver. 
sary, however imminent the danger in which he may have found himself in the 
progress of the affray.—Jd. 

5. Criminal law—Homicide, crue! and unusual—Jury.—What constitutes a 
cruel and unusual manner of killing, is properly left to the jury to determine, 
—ld. 

6. Verdict, modification of by the Court.—When the jury assess an imprison. 
ment for less term than the law allows, they may modify their verdict under 
the direction of the court.—Zd, 

%. Criminal law—Homicide—Time of counsel in addressing jury.—The Court 
may limit the time of counsel in addressing a jury in a murder case.—ZJd. 

8. Practice, criminal—Appeals—Final judgments—Demurrers —Indictments— 
Where a demurrer to an indictment is sustained, but no final judgment is given 
on the demurrer, an appeal will be dismissed.—State of Missouri v. Love, 
106. 

9. Practice, eriminal—Court of Criminal Correction of St. Louis County—Jus. 
tices of the Peace—Disturbing the peace.—A. was prosecuted before a Justice 
of the Peace in St. Louis County, for disturbing the peace of a neighvorhood, 
was convicted, aud appealed to the Court of Criminal Correction ; Held, though 
the Justice had jurisdiction to commit for trial before said Court, but not to 
try, yet said court should try the case on the information filed before the Jus. 
tice, or on a new one, disregarding the former trial. [State vs. Barada, 49 Mo., 
504, affirmed. }—State vs. Schuerman, 165. 

10. Practice, criminal— Evidence—Abandonment of wife.—Divorce, suit for—In 
a prosecution under the statute for abandonment of his wife, evidence that the 
defendant has brought a suit for divorce against his wife, which is still pend- 
ing, is no defense.—State vs. Gunzler, 172. 


11. Practice,criminal—Information— Definiteness.—Acriminal information should 
be sufficiently definite to put the defendant in possession of the charge for 
which he is held to answer.—State vs. Rochforde, e¢ al., 199. 


12. Evidence—Indictment—Good character, effect of.—If the jury is satisfied of 
the prisoner’s guilt from all the other facts and circumstances detailed in ev- 
idence, his good character cannot be looked to asa ground of acquitial.—State 
vs. McMurphy, 251. 

18. Practice, criminal—Costs— Dismissal at cost of defendant—Fee of Circuit At- 
torney.—When a proceeding on indictment is dismissed by agreement at de- 
fendant’s costs, the fee to which the circuit attorney is by law entitled in case 
of conviction, is not taxable as part of the cests. His right to his fee depends 
upon conviction,—State vs. Foss, 416, 

14. Practice, criminal—Assault and battery—Complaint—A ffidavit before a nota- 

ry suficient.—An affidavit to a complaint for assault and battery sworn to 
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PRACTICE, CRIMINAL. Continued. 

before a Notary Public, is sufficient to authorize the issue of a warrant by 
a Justice of the Peace.—State vs. Mullen, 430. 
See Crimes and Punishments. 

PRACTICE—SUPREME COURT. 

1. New trial—Objections not appearing—Result.—Objections not raised on moe 
tion for new trial will not be considered by the Supreme Court.—Brady v. Con- 
nelly, 19. 

9. Practice, civil—Exceptions, bill of—Objections saved.—This court will regard 
no errors,except those patent of record, unless saved by bill of exceptions.— 
Tower v. Moore, 118. 

3. Practice civil—Supreme Court—Evidence.—In law cases this court will not 
weigh the evidence.—Oakes v. The Mound City Mutual Life Ins. Co., 237. 

4, Practice, civil—Supreme Court—Reversal— Improper evidence.—This court 
will not reverse a case on account of the admission of improper evidence, when 
such evidence cannot have prejudiced the case of the appellant.—Carpenter v. 
Rynders, 278. 

6. Supreme Court—Testimony, weight of— Written instruments, legal effect of. — 
This court in law cases will not judge of the weight of testimony, but where 
the evidence consists of written instruments, it will look into them to see 
whether they were interpreted and construed according to their legal effect.— 
Willi v. Dryden, et al., 319. 

6. Practice civil—Supreme Court—Evidence, weight of.—In a law case, this cour 
will not decide upon the weight of the evidence, when there was evidence on 
both sides.—Capelle v. Brainard, 479. 

4%. Practice, civil—Court, Supreme—Re-trial—Expenses.—Whiere the cost of a 
re-trial would be almost as great as the amount in controversy, this court will 
not interfere, unless it clearly appear that the jury have been misled to the 
prejudice of the appellant.—Porter v. Harrison 524. 

8. Practice, civil—Bill of exceptions—Filing after the proper time—Suprem 
Court.—The Court will not notice a bill of exceptions filed after the proper 
time.—Hoffelman v. Frank, 542. 

Practice civil—Supreme Court—Submission on record—A cause cannot by 
agreement be submitted to this court on the record. The law requires that a 
statement and brief be filed.—Disse v. Frank, 551. : 

See Practice, civil—Appeal; Practice, civiil—New Trials; Practice, crimi- 
nal, 8. 

PRESUMPTIONS ; See Contracts, 11; Evidence, 2; Land and Land Titles, 6. 

PRICE-CURRENT; See Evidence, 5. 

PROCESS ; See Limitations, 2. 

PROMISSORY NOTES; See Bills and Notes. 

PROTEST ; See Bills and Notes; Practice, civil—Pleading, 14. 


Q. 
QUO WARRANTO; See Officers, 1, 2. 


REAL ESTATE AGENT ; See Brokers, 4; Contracts, 3, 
RECEIVER. 


1. Receiver—Cannot sue, when.—A receiver cannot sue in a foreign jurisdiction 
for the property of the debtor.—Farmers’ & Mechanics’ Insurance Co., to use, 
ete. v. Needles, 17. 
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RECORD; See Land and Land Titles, 8, 9 ; Practice, civil. 

RELEASE ; See Accord and Satisfaction, 2. 

REPLEVIN ; See Constable, 2, 3, 4. 

REVENUE. 

1. Practice, civil—Equity, bills in—Parties—Courts, County, acts of —Taz-pay. 


ers, rights of—Altorney General_—Tax-payers can file bills in equity to an- 
nul illegal acts of County Courts, when such acts will increase the taxation, 
and the State is not a necessary party to such suits.—Newmeyer et al. y. Mo, 
& Miss. R. R. Co., e¢ al., 81. 


2. Taxes—Schools—County Clerk—Collector.—Under the act of 1867, [now 


7. 


changed] in relation to schools, [W. S., (1870) 1265,] it was the duty of the 
County Clerk to extend the amount of the school tax on the assessment books, 
The Auditor had no jurisdiction in the matter, and his mandate would not 
protect the collector in proceeding to collect money, as such taxes.—Brown y, 
Harris, 306, 


. Officers, ministerial—Courts, mandates of-—Responsibility.—A ministerial 


officer is protected in executing the mandate of the Court which has power to 
issue such a mandate. 


. Money brokers—Licenses—Counties—State.—Under the Statutes (W. S., 247 


21; Jd., 1196, 3 76,) the county courts are empowered to levy taxes and exact 
licenses from money brokers, for State and county purposes.—State v. Knox, 
418. 


. Revenue—License— Omission to levy tar—May be supplied afterwards.—Tho 


omission by the County Court to levy a tax upon licenses, in making a general 
levy, does not extinguish their authority, and they can cure the omission and 
make a levy subsequently.—State ez rel. v. Maguire, 420. 
Revenue—License—Taz upon, when collected—Incumbrance.—When a tax is 
levied on a license it becomes an incumbrance upon it, and the proper time ta 
make the collection, is at or before the delivery of the license. —ZJd. 
Statutes—License—Courls, County, orders of—Validity of, if made before 
statute authorizing goes into effect.—Au order of a County Court requiring li- 
censes and assessing a tax therefor, made before the statute authorizing such 
order goes into effect, is null and void.—Neef v. Maguire, 493, 

See St. Louis, City of, 1,2, 5 ; Schools and School Lands, 1. 


ST. LOUIS, CITY OF. 


1, 


Authority delegated—St. Louis City of —Charter—Ordinances.—The charter 
of the City of St. Louis authorized the construction of sewers in said city, the 
dimensions to be determined by ordinance of the City Council ; He/d, that an 
ordinance leaving the determination of the dimensions to the City Engineer 
would create no liability on the part of the property owners to pay for the 
work done. [City of St. Louis, to use of Murphy vs. Clemens, 43 Mo. 395, and 
Sheehan vs. Gleeson, 46 Mo. 100, affirmed. ]—City of St. Louis v. Clemens, 133. 


. Laws retrospective—Constitution of Missouri.—Certain sewers were built in 


the City of St. Louis under invalid ordinances, creating no liability on the part 
of property owners, and afterwards the legislature passed an act authorizing 
the city to re-assess the sum remaining unpaid on the real estate benefited by 
the improvement; Held, that the act of the legislature was retrospective and- 
void under the State Constitution, (Art. 1, 3 28.)—Jd. 


. St. Louis, City of —Ordinances—Inproving streets—Charter.—The City Coun 


cil of St. Louis passed an ordinance directing the City Engineer to have a 
street graded, &c., according to law, and already an ordinance existed defining 
the mauner of doing such work, &c. Held, that this ordinance is valid. [Shee- 
han v. Gleeson, 46 Mo., 100, affirmed.]—Moran v. Lindell, e¢ a/., 229. 
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ST. LOUIS, CITY OF. Continued. 

4. St. Louis City of—Charter—Improving streets— Vicinity of the property.— 

A property owner cannot refuse to pay the special tax for street improvements, 

because the centre of the street is improved, but the improvements do not ex- 

tend to the sidewalk, The city authorities are the proper judges of how much 
it is necessary to do.—ZJd, 

St. Louis City of —Charler—Ordinances—Sewers—Special Taxes.—A special 
tax-bill was issued for the construction of a sewer in the city of St. Louis. The 

City charter then in force provided, that sewers should be of such dimensions 

as might be prescribed by ordinance, and might be changed, enlarged or ex- 

tended. The work was begun under a defective ordinance, but during its pro- 
gress another ordinance was passed curing the defect, and all the work was in 
conformity with the latter ordinance. Held, that the tax-bill was valid.—City 

of St. Louis v. Schoenemann, 348. 

Statutes, construction of—City of St. Louis, charter of—Opening streets— 

Assessment of benefits to the city.—The provision of the charter of the City of 

St. Louis, providing that not more than ten per cent. of the benefits accruing 

from the opening of a street shall be assessed against the City, is valid. [Uh- 

rig vs. City of St. Louis, 44 Mo., 458, aflirmed.]—State, ex rel. v. City of St. 

Louis, et al., 574. 

4. Land Commissioner—Charter of City of St. Louis—Ordinance—Jury, selec- 
tion of.—The charter of the City of St. Louis provided that the benefits ac- 
cruing from the opening of streets should be ascertained by the Land Com- 
missioner by a jury, by proceedings prescribed by ordinance, and an ordinance 
of the City directed the Mayor of the City to furnish the Marshal summoning 
the jury with the names of proper persons. Held, that a jury so procured 
was a legal jury, but the Land Commissioner was not required to receive such 
jurors, unless they were competent and qualified.—Zd. 

See Schools and School Lands, 3 ; Statute, construction of, 6, 8. 


ST. LOUIS COUNTY ; See Mechanics’ Liens, 1. 
ST. LOUIS LEGAL RECORD ; Sec Mortgages and Deeds of Trust, 2, 3. 
SALARIES; See Clerk, Circuit, 1; Officers, 1, 2. 


SALES. 

1, Sale on condition—Does not pass title till when.--A sale and delivery of goods 
on condition that the property is not to vest until the purchase money is paid 
or secured, does not pass the title to the vendce, until the condition is perform. 
ed ; and the vendor in case the condition is not fulfilled has a right to re-pos- 
sess himself of the goods, both against the vendee and his creditors ; and if 
guilty of no neglect, may recover the goods so sold even from an innocent pur- 
chaser.—Ridgeway v. Kennedy, 24. 


as 


> 


2, Alienation of property—By-law of bank prohibiting—Restraint of trade.— 
The right of alienation is an incident of property, and a by-law of a bank pro- 
hibiting the alienation of stock therein, or putting restrictions thereon, is void 
as being in restraint of trade.—Moore v. Bank of Commerce, 377. 

See Mortgages and Deeds of Trust, 2,3, 4 ; Partnership, 4 ; Sheriffs’ Sales. 


SCHOOLS AND SCHOOL LANDS. 

1. Taxes for schools —County Courts----Correction of assessments. —County 
Courts have no power to alter the assessment of taxes to build school-houses, 
merely on the alleged ground that the school-house was unnecessary ; the de- 
cision of that question is left to the local directors.—Petition of Powers, eé 
al, 218, 

2, Taxes—Schools—County Clerk—Collector—Underthe act of 1867,[now changed] 
in relation to schools, [ W. S., (1870) 1265.] it was the duty of the County Clerk 

to extend the amount of the school tax on the assessment books. The Auditor 

had no jurisdiction in the matter, and his mandate would not protect the col- 

lector in proceeding to collect money, as such taxes.—Brown v. Harris, 306. 
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SCHOOLS AND SCHOOL LANDS. Continued. 

8. Corporations, municipal—Board of President and Directors of St. Louis 
Publie Schools—County Court of St. Louis County, Justices of—Session Act 

y : ; et, 
approved March 14, 1869, and acts amendatory thereof, construction of —School 
Districts—Corporations organized for the purpose of education only—-The 
Board of President and Directors of St. Louis Publie Schools, school districts 
and corporations organized for the purpose of education only, are not munici- 
pal corporations in the sense of Session Act, approved March 14, 1869, and 
the acts amendatory thereof, which declare that no person shall be eligible to 
the office of Justice of the County Court of St. Louis County, who at the time 
of his election shall hold any office under a Municipal or Railroad corporation 
created by the laws of the State of Missouri—dHeller v. Stremmel, 309, 

SEAL ; See Notary Public, 1. 

SERVICE OF PROCESS ; See Limitations, 2. 

SEWERS ; See St. Louis, City of, 1, 2, 5. 

SHERIFF; See Executions, 3, 4 ; Judgments, 2 ; Limitations, 2 ; Sheriffs’ Sales, 

SHERIFF’S SALES. 

1. Execution—Land, repeated sales of, under a difference in bids—Snit for, ete.— 
Where land exposed for sale under an execution is bid off, but the money is 
not paid over, and the land is re-sold under the same execution, to the same 
bidder, but for a less sum, if the amount finally paid is sufficient to satisfy the 
judgment and costs, the defendant in execution will be entitled to maintain a 
suit in equity for the difference in the bids.—Strawbridge v. Clark, 21. 


2. Lands, sale of--Successive liens on—Surplus fund—Belong to whom.—Where 
there are several liens on a tract of land, and it is sold under one of them, 
the surplus, after paying the lien under which it was sold, belongs in equity to 
the next subsequent liens, in the order of their priority. Jd. 

3. Deed—Judgment—Variance not fatal, when.—A sheriff's deed is not invalid 
because it recites a judgment against “Smith & Haliburton,” while the record in 
the cause shows a judgment against ‘“‘ Jacob Smith and Wesley Haliburton.”— 
Union Bank v. McWharters, 34. 

4. Sheriff's sales, Validity of—Purchaser under--A purchaser at a sheriff's sale 
looks only to the judgment, execution, levy, and sheriffs deed. All other 
questions are between the parties to the judgment and the sheriffi—Lenox 
et al. v.Clarke, 115. 

5. Sheriff's sales,validity of--Erroneous judgment—- Collateral proceedings.—W here 
a sheriff sells land undera judgment, erroueous in the fact that it was a joint 
judgment whereas only one defendant was served, such judgment is not void 
as to the defendant served, and can only be set aside as to him, by direct pro- 
ceedings for that purpose, and cannot be attacked in a collateral proceeding. 


SLANDER ; See Partnership, 5. Id. 

STATUTE, CONSTRUCTION OF. 

1. Statute, construction of—Acts of Legislature—Enacting clause—Not essential 
to the validity of the act.—The provision of the constitution of Missouri, (Art. 
4, 3 26 ;) declaring that the style of the laws of this State shall be “Be it en- 
acted” ete., is directory and not mandatory, and an Act regularly passed by 
the Legislature, may be valid when this clause is omitted.—City of Cape Gir- 
ardeau v. Riley, e¢ al., 424. 

2. Statute, construction of—Act construing a former act, not an original one.— 
The revision of a law does not have the effect of making the revised law entire- 
ly original, so as to be construed as though none of its provisions had effect 
but from the date of the revised law; when a former provision is contained, 
in a revised law it operates only as a continuance of its existence, and not as 
an original act.—/d. 

8. Statutes, construction of —Legislature— When statute takes effect.—The stat- 

ute (2 W.S., 894, 3 4,) declaring that acts of the Legislature shall not take effect 
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STATUTE, CONSTRUCTION OF. Continued. 
till ninety days after passage, unless a different time is appointed by the act, is 
valid, and is no restriction on the power of the Legislature.—Neef v. Maguire, 
493, 

4. Statutes—Licenses—Courts, County, orders of—Validity of, if made before 

statute authorizing goes into effect—An order of a County Court requiring li- 

censes and assessing a tax therefor, made before the statute authorizing such 

order goes into effect, is null and void. —Jd. 

Statute, construction of—Quo Warranto—Attorney General, information by— 

Act of Feb. 21, 1873.—The act of Feb. 21, 1873, prohibiting the drawing or 

paying of a warrant for the salary attached to a State office, when said office 

is contested or disputed by two or more persans claiming title thereto, or by 
information in the nature of quo warranto, does not apply to an information 

filed by the attorney general ex-officio.—State cz rel. Vail, v. Clark, 508. 

6, Ordinances—Ordaining clause, omission of—Act directory.—An ordinance of 

a city is not invalid, because the ordaining clause is omitted ; the law requiring 
such a clause, but not declaring the law void if that form is not pursued, is di- 
rectory. (City of Cape Girardeau v. Riley, p. 424—aflirmed)—City of St. Louis 

vy. Foster, 513. 

7. Statutes validity of—Forms prescribed—Departure from—Ordinances—Au- 
thentication—Law directory.—A statute authenticated in the manner pointed out 
by law cannot be impeached by showing a departure from the forms prescrib- 
ed by the constitution in the passage of the law; and the same principle ap- 
plies to municipal corporations. (Pacific Railroad v. Governor, 23 Mo. 353, 
affirmed.) Such provisions or laws are directory, if there is no provision de- 
claring such laws or ordinances void, if the said forms are not complied with 
—Id. 

8. Ordinances—Revision of—Continuity.—When a former law is included in a 
revised law the revision has not the effect of breaking the continuity of those 
provisions which were in force before.—Jd . 

9, Ordinances—Collation—St. Louis, City of —Publication—Seal—Proof—When 
the ordinances of the City of St. Louis are collated and published by authority 
of the city they are admissible in evidence without any seal or attestation. 


= 


10. Statute, construction of — When retrospective-—Statutes are not to be construed 
as having a retrospective effect, unless the intention is clearly expressed 
that they shall so operate, and unless the language employed admits of no 
other construction.—State ez vel. Blakeman, v. Hays, 578. 

See Arracument, 1, (W. 8S. 1009, 3 181). 
Corporations, 4, (W. S. 293, 3 22;) 5, (W. S. 336, 313). 
Damaaces, 5, (W. 5S. 519, 2 2), 6, (W. S. 520, 2 2). 
GarNIsHMENT, 1, (R. C. 1855, p. 260). 
Huspanp ano Wire, 4, (W. S. 1034). 
Lanp anp Lanp Tittes, 12, 13, 14, 15, (Acts of Congress). 
Lease, 3, (W. S. 880, 3 15). 
Limitations, 2, (W. 8. 920, 3 24). 
Mecuanics’ Liens, 2, (W. S. 907-8, 23 1-4). 
Orricers, 1, (Act, Feby. 21, 1873, concerning payment of salaries of State 
officers). 
Revenve, 2, (W. S. 1263), 4, (W. S. 247, 3.1; Jd. 1196, 3 76). 

STOCK; See Banks and Banking, J], 2; Corporations, 2, 

STOCK-HOLDER; See Corporations, 2, 3, 4, 5. 

STREETS; See St. Louis, city of, 3, 4, 6, 7. 

SUNDAY ; See Justices’ Courts, 3. 

SURETIES; See Bonds, 1, 2; Bonds, Official, 1; Landlord and Tenant, 6; Prac 
tice, civil—Pleading, 8, 9. 

SURVIVORSHIP ; See Husband and Wife, 1. 
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TAXES; See Revenue. 

TIME, COMPUTATION OF; See Justices’ Courts, 3. 

TRESPASS. 

1. Trespass—Fencing, removal of—Possession, etc.—An action of trespass un. 
der the statute for removing certain fencing, will not lie against a defendant 
who is in actual possession of the premises on which the fence was built. In 
such case the remedy is by ejectment.—Brown v. Carter, 46. 

See Land and Land Titles, 3. 

TRUSTS AND TRUSTEES. 

1. Trusts and trust funds—Bank deposits—Consent of cestui que trust——Trans- 
fer of certificates of deposit.—A. owing B. money on collections, made a spe- 
cial deposit of that amount in a bank, suvject to his own order which he in- 
tended for B. Held, by the consent of B. to this action, the money became 
his, and after the indorsement of the certificate of deposit to him, his title 
thereto became complete at law.—Phillips v. Franciscus, e¢ al., 370. 

2. Equity—Trust funds, diversion of—Cestui que trust —Third party.— 
Third parties cannot for their own protection require the cestui que trust to 
pursue the proceeds of trust funds in other investments ; the cestut gue trust 
have their option to do so, or to hold the trustees liable-—Barr e¢ al. v. Cu’ 
bage, ef al., 404. 

See Limitations, 5, 6; Mortgages and Deeds of Trust, 


V. 


VENDORS’ LIEN ; See Land and Land Titles, 2. 
VERDICT ; See Practice, civil—New Trials, 2; Practice, civil—Trials; Practice, 
crimiual, 6. 


Ww. 


WILLS. 

1. Wills—Establishment of— Witnesses—Beneficiaries competent.—Beneficiaries 
under a will being parties to the action, are competent witnesses in establishing 
it. [Garvin v. Williams, 50 Mo. 206 affirmed.]—Gamache v. Gambs, Adnur. e¢ 
al, 287. Per Curiam, Jupce Ewine Dissentine, 


WITNESSES ; See Evidence; Practice, civil—Trials, 12; Wills. 

















